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THE HISTORY OF THE CIVIL PROCEDURE
COURSE: A Study In Evolving Pedagogy

Mary Brigid McManamon

I. THE EARLIEST AMERICAN COURSE IN CIVIL PROCEDURE

A. The Practice Origins of Early American Law Schools

Despite the current position of most American law schools within the
academic community, the original law schools were trade schools, not
affiliated with universities. There were courses in law at early American
colleges, but they did not, in general, provide a route to the practice of law. In
the late eighteenth century, a number of colleges in the new Republic instituted
professorships of law, as opposed to separate law schools.!! The course of
study under most—but not all—of these teachers, however, was about “the
theory rather than the practice of law.”'? Such study was meant “to furnish a
rational and useful entertainment to gentlemen of all professions,™!* not to train
practitioners.’*  Although, for example, Transylvania University’s Law
department was “intended for other than under graduates,”"” in the early years

of the American Republic, young men’® generally entered the practice of law

after a period of apprenticeship.'’ In tumn, legal historians have found that
“[flormalized apprenticeship . . . led to the establishment of private law
schools. [These schools] were generally outgrowths of the law offices of
practmoners who had shown themselves to be particularly skilled, or popular,
as teachers.”
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Education in early American law schools generally consisted of
lectures or recitations on material assigned from available legal texts.?’
Instruction often began with Blackstone and would include other major
treatises.?® The pupils would study one text or topic at a time—seriatim—unitil

they had completed their legal tra.ining.27 This program generally took one or
two years,?® that is if the student stayed for the full cycle of lectures. Since
law school was not a requirement for the practice of law, aspiring lawyers
often began their studies in the middle of the curriculum and did not always
stay for the full c:ycle.29 Instead, apprenticeship was the most common means
of admission to the bar.*

Assuming that an aspiring lawyer attended law school, what would he
study? In 1921, at the behest of the American Bar Association, Alfred Z.
Reed3! published an analysis of early legal education in the United States.?
He examined early law school curricula and found that “[tThe working
classifications devised by early law schools were of two main types, according
as a narrowly technical or an ambitiously broad field of study was
contemplated. ">

‘Whichever model a law school followed, instruction in civil procedure
was integral to the curriculum. Reed discovered that a student who completed

law school probably devoted ten to twenty percent of his time to studying

pleading and g'r:«.u::t:ice.34

law pleading.

The early course on Pleading was very different from our study of the
subject today.”® It included not only an examination of the rules of a much
more complicated system of pleading, but also instruction in the various forms
of action. It was in Pleading that the students would learn the differences
between debt and assumpsit, for example. Thus, the basic procedural course
included a large amount of what we regard as substantive material today. One
historian noted that this organization of the law “will disconcert the modem
reader.”® He reminded us, however, that “substantive and adjective law were
far from disentangled [at that time].”3®

The students’ exposure to pleading consisted of reading the popular
text books on the subject, which included Blackstone,>” Chitty’s Pleading,*
and Stephen’s Pleading.*’ The actual practice of drafting the writs, for
example, generally came during apprenticeship.*?

The vast majority of that time was spent on common




B. Procedure in the Harvard Curriculum

1. The Procedure Offerings

In 1870, when Dean Langdell arrived at Harvard Law School, he had
a rare opportunity to influence the development of American civil procedure.
By adopting the case method, Harvard was destined to change the way schools
taught law. With the new curriculum, Harvard Law School was in a position
to affect whar schools taught, and thus to help shape the attitudes of young
practitioners and future policy makers. While Harvard proselytized other
faculties to its way of teaching, its faculty produced both the professors and the
books to go with it. Harvard graduates joined the faculties of most American

law schools.®® Furthermore, for many years, the only casebooks available
were edited by Harvard professors.5’

Harvard’s ascendancy, moreover, came at an especially important
moment in the development of American adjective law. Common law

pleading had been under attack for years. Critics maintained that a problem
with the old system was )

the unbending character of the different causes of action at
comumon law, and the narrow and rigid way in which the judges
administered the same. Every suitor had to elect his cause of
action at his peril, for if he mistook it he was thrown out of court
and saddled with the costs. Moreover, if the injury sustained did
not fit any existing writ or cause of action, he was without remedy
at law. . . . This had two results. It greatly extended chancery
jurisdiction and it caused the invention of the writ of Trespass on
the Case and the manifold applications of this writ by means of
legal fictions, nearly all of a highly artificial character. Thus the
old common-law pleading became highly technical, artificial and
pedantic.‘58

The code pleading movement, started in the United States by David
Dudley Field, had made great inroads on these problems. In particular, it was
commended for merging equity and law and disposing of the ancient forms of
action: “To escape from this mediaeval scholasticism and to remold legal
procedure to suit modern practical life and relationships the codes have been
adopted, the central and controlling feature being the reduction of all forms of
action at law or suits in equity, to a ‘single form of action.’”® From New
York’s adoption of the Field Code in 1848 until Langdell came to Harvard in




1870, twenty-five states and territories had enacted a procedure code.”® The
codes, however, also were coming under attack.”

With a fresh new look at the defects and the strengths of the systems in
place, perhaps eager young minds could be influenced or given the insights to
reform procedure. Unfortunately for those who wanted forward movement,
Harvard did not provide any leadership in the field of procedure. Instead, the
procedure course that Langdell put into the first Year was the same one
Harvard Law School had offered virtually every year since 1846, when a
curriculum had come into existence there:’> Pleading.™ Despite the move
toward roerger, Langdell maintained Equity as a separate course and put it into
the upper level.”

Harvard offered very little else to the student in the field of procedure.
Code Pleading, which some considered “basely mechanical and beneath the
attention of the scholarly mind,””® was not offered.

Other law schools followed this pattern, although quite a few schools
offered Code Pleading as an upper-level course or as an alternative to
Common Law Pleading.®' However, Common Law Pleading had such a grip
on the academy that even schools in code pleading stateg;_ like Wisconsin,. sull
required the students to take Common Law Pleading.™ As for additionai
procedural courses, the curriculum at other schools remained as sparse as
Harvard’s.

OI. THE TWENTIETH CENTURY

A’ Problems Created bry the Nineteenth—Centwy Procedure Curriculum:
A Crisis of Faith

By the early twentieth century, there was strong and growing criticism
of the procedure curriculum. For one thing, the introductory course at the
leading law schools taught a procedure that was almost cormpletely out of date.
By 1900, not only had over half the states in the Union adopted code
pleading,’®” but those states that had not yet adopted a procedural code
“departed substantially from the common-law system.”m Thus, while the

students delved deeply into the old common law pleading rules, they were not
being given the tools of their trade.®?



C. The Modern Era

1. The Impact of the Federal Rules of Civil Procedure

As the 1930s waned, the debate still raged as to what was the ideal ( 2
first-year procedure course.'”? Although there was “a,x,tt1 9z;p‘parem: tendency to
swing the trial practice material to the first year course, in 19‘3:6, the AALS
Curriculum Committee reported that the member schools were about. evenly
divided between the plan of giving . . . a course in common——lavx:’ 9leadmg and
the plan of giving a broader procedure course in the first year. i In 1938,
however, something happened that was destined to change the introductory
procedure course: The Federal Rules of Civil Procedure were promulgated.

2. The New Paradigm

Before the 1930s, very few schools offered a course in Federal
Jurisdiction. With the growth of federal litigation in the twentieth cen and
the promulgation of the new rules, the course increased in importance.*? It
had originally been a course on the ins and outs of federal practice. In the
1930s, Felix Frankfurter of the Harvard Law School attempted to change the
course to one on public law, exploring the interesting tensions inherent in “Qur
Federalism.”™  Although subsequent Federal Jurisdiction casebooks were
more theoretical than the earliest ones, the majori?t published before 1953
remained more or less procedural in orientation.?* How much of federal
procedure and jurisdiction could be offered in Civil Procedure without making
the Federal Jurisdiction course redundant?

Proceduralists, moreover, recognized the “growing need for a course
of study that emphasizes not only the inter-relationship of the procedural
courses, but also the bearing thereon of certain phases of constitutional law,
conflict of laws, and administrative law.”**® Procedure teachers proposed
various solutions to meet this need. For example, in 1940, Percival William
Viesselman of the University of Kansas added such topics as judicial power

and subject matter jurisdiction to his upper-level book on Trial Practice.’”® In
contrast, Edson Sunderland added material on “the organization, operation,
and jurisdiction of courts and of the judicial power” to his book on Pleading.**’
In the late 1940s and early 1950s, the next gemeration of Michigan faculty
proposed a new division of procedural topics. The so-called “Michigan
plan”?® divided most of the material into two courses:®®® a “traditional”
course on Pleading and Joinder™® and a new course on Jurisdiction and
Judgments.”' The latter course “includes material on federal jurisdiction that
is not generally found in civil procedure books.”** As such, it “would entail
the elimination of a separate course in Federal Jurisdiction,” and “[t]he course
in Conflict of Laws would have to be rather drastically revised.”?*?

The allocation of procedural topics was decided, however, at least for
the modern era, in 1953, when two paradigmatic books were published in
Civil Procedure and Federal Courts. Richard H. Field and Benjamin Kaplan
of the Harvard Law School federalized the first-year course in Procedure.>>* ‘j
This course was not repetitive of the upper-level course in Federal Jurisdiction = =
because in the same year, Henry M. Hart, Jr., of Harvard and Herbert
Wechsler of Columbia completed a change in the direction of the latter
course.




‘The Field and Kaplan book preseated “a radical departure from
traditional concepts of teaching civil procedure to the begiuner.”236 First,

instead of taking the earlier approach, which used a mixture of decisions from
all jurisdictions, Field and Kaplan presented the procedure of a single system,
the Federal Rules of Civil Procedure. Reviewers praised this move because it
gave the students a sense of direction.®” The advantages of using the federal
system were also recognized: it was simple and it was influencing the
procedure of the states. Second, the Field and Kaplan book defined the topics
that we teach our students today in the basic Civil Procedure course. Not only
did the anthors include traditional topics, such as pleading, joinder, and
directed verdicts, they added such federal subjects as federal subject matter
jurisdicion and the impact on federal procedure of Erie Railroad Co. V.
Tompkins 28
Meanwhile, Hart and Wechsler

wrought substantial changes in the subject generally known as
“Federal Jurisdiction™ . . . . Departing from the psual pattern
which focuses almost exclusively on the rules for entering and
proceeding in the United States courts, this book explores “[tIhe
jurisdiction of courts in a federal system [as] an aspect of the
distribution of power between the states and the federal
government.” Except as relevant to this theme, federal procedure
is turmcd back to the procedure courses. 227

This paradigmatic allocation of subjects between the two courses has
not been universally accepted.z"'o ’ ) .

By and large, however, the two paradigms published in 1953 have
defined the basic scope of the Civil Procedure and Federal Courts courses to
the present day.




PROCEDURALISM, CTVIL JUSTICE, AND AMERICAN LEGAL
THOUGHT

PAUL MACMAHON*

3.1. The Centrality of Procedure in American Civil Justice

The obvious place to start is civil procedure. Civil procedure is
at the heart of American legal curriculum. By “civil procedure,” of

course, I mean the rules and principles governing how a legal
system enforces the rights and duties created by substantive law:
in which court an action may be brought, the standards for
pleading and summary judgment, the scope of pre-trial discovery,
the allocation of responsibility for lawyers' fees, and so orL In the
first-year curriculum, these procedural questions stand on a similar
footing to questions of substantive law. This insight may seem
either surprising or abvious to American readers, but I hope to
establish that it is both true and significant.

American law schools aspire to be professional schools, so it is
unsurprising that the rules governing litigation appear somewhere
on the curriculum. However, students don't just learn civil
pracedure as preparation for the bar exam. Rather, it is an integral
component of the standard first-year curriculum. Every American
law student takes civil procedure, and the professors who teach the
subject engage in vigorous scholarly debates and discuss a steady
stream of major Supreme Court decisions.®® The cultural
prominence of dvil procedure is impressed on the American law
student from day one.f2 Law students are taught to approach
procedural questions not simply as technical rules they need to
learn if they are to argue about substantive questions. Rather,
procedural questions are themselves the site of intellectually
challenging arguments about justice, rights, efficiency, and
sovereignty. This is true even in more doctrinally focused civil
procedure courses that focus on the Federal Rules.

Often, American civil procedure courses begin with the topic of
personal jurisdiction. What might otherwise seem a technical issue
becomes, in the hands of any reasonably competent American law
professor, a vehicle for exploring questions of state sovereignty,
individual fairness, and legal method. Students become familiar
with the formalistic territorial approach exemplified by Pennoyer v.
Neff@ the “minimum contacts” revolution of International Shoe
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Company v. Washington, and the more recent reassertion of formal
reasoning in cases like Burnham v. Superior Court of California.65 The
Supreme Court produced two major fresh personal jurisdiction
decisions in 2011.66 Immediately, the American student sees civil
procedure as vital—worthy of strident debate by Supreme Court
Justices®” —rather than as a dry set of rules subservient to
substantive law.

Another important topic for the first-year law student is
pleading: what must the plaintiff include in the complaint to
survive a pre-answer motion to dismiss for failure to state a claim?
Again, this might sound at first like a minor question, but in
America it raises basic questions about citizens' rights of access to
the courts. Formally, the Federal Rules of Civil Procedure require
only “notice pleading,” but two recent Supreme Court decisions
hold that plaintiffs ought, in faimess to defendants, to put more
flesh on the bones of their complaints.® A federal-court plaintiff is
now required to state a claim for relief that is facially plausible, a

development that has inspired a predictably vast amount of
scholarly commentary.?

The focus on procedute does not end with the first year of law
school. Students often havé a variety of procedural options to
choose from in their second and third years. Indeed, the elective
course often considered most rigorous and demanding in
American law schools—named “Federal Courts,” “Federul Courts
and the Federal System,” “Federal Jurisdiction,” or some variation
thereon—includes a healthy dose of civil procedure, integrated
with grand constitutional themes of federalism and separation of
powers. “Fed Courts” is a kind of finishing school for the elite
law student interested in litigation. The class is most often
anchored by a famous casebook permed in the 1950s by Hart and
Wechsler,” though there are alternative texts.”> The subject-matter
of Federal Courts includes the following topics: the extent of
federal-court jurisdiction; the States’ sovereign immunity from
suits and Congress’ power to abrogate that immunity; Supreme
Court review of state-court decisions; choice of law in the federal
courts (including another helping of Erie doctrine); remedies for
violations of constitutional rights; justiciability (ripeness, mootness,
and the “political question” doctrine); and the power of federal
district courts to abstain from exercising their jurisdiction. The
course requires an understanding of the relations between, on the
one hand, states and their court systems and, on the other, the
federal government and its courts system. These relations are
inseparable from ideological and political conflicts in American
history, from the founding of the Republic, through the era of
Jacksonian Democracy, the Civil War, the Reconstruction Period,
the New Deal, the Civil Rights Era, and so on.



A PARTING REPRISE

LONNY SHEINKOPF HOFFMAN*

It is hard to imagine the semester is already at an end. Finals are just
around the comer. Before long, you will be through your second and third
years of law school and, thereafter, to lives as lawyers. Less than fifieen wesks
ago our journgy tagether began. We have covered much errain since then, yon
and I; and yet, in perspective, what a shorl and flecting span. Is it not
presumptuous of me to think of having accomplished with you anything
substantial, to say nothing of having made an indelible mark on yony education
and training? Still; in even less tme, Lawrence managed to eross the Nefud
desert and lead disparate tribal bands to successfnl revolt against the Turkish
army in Aqaba. Our conquests have been Jess grandiose—less cinematic, to be
sure—but stitl [ say canquests wa have made. Afler having come this fur, we
are eptitled to sit back apd reflect on the journey taken.

Between now 2nd the time you enter the world as lawyers, there is twice as
much schaoling still before you to complete. Yet, in many respects, you have
already taken the first and most difficult step. You have began 10 lay a
foundation {or how to approach the law: intellectoally, professionally and
ethically. As your teacher, it is my hope that you will remember some of the
lessons 1 intended to impan. What teacher does not wish it to be so! In the
maddening rush tyough your first semester of law school, though, [ fear you
may have been distracted at times by what must have felt like a wild footrace
to keep up with the course reading, by the demands of your other classes,
and--dare I say—even of your own personal lives (yes, the warld outside of
school defiamly continued turning, vnabated by your recent anointment as
first-year law studenrs). I want 1o take this opportunity, then, to spend a hittle
time summarizing what 1 sought to accomplish in the course and what it is 1
would like you to take away from this experienca. If I have done my job well,

* Assistant Professor of Law, Universily of Howsion Law Center, For thejr thotsghiful comments
on earlicr drafis of this essay, | thank Peter Linzer, Joha Mixon, Jennifor Rosato, Richand Saver,
Michae! Solimine and Leigh Van Hom. 1 am also indebied 1o scveral former swdeats, Ed
Bedhric, Damon Karam, Sharon Fast, Meghan Griffiths, Kathedne Bowdrd, Patrick Kemp,
Kristin Lanoue, Lance Leisure rod Jostn Statks, for sharing thcis views zbaut the course fa Civil
Procedure, Finally, | resepve spézial (hanks to Laura Sheinkopf and Bobbi Samuels: their
influences on iny teactbog sre beyond measurd, The University of Houston Foundntion provided
finzneial suppont for this preject.
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then mach of what I am ahout to say will sound unnecessary and transpagent,
like I am clubbing you over the head with lessons already assimilated.

As I endeavored to stress from the outset, a single theme characterizes my
pedagogic ¢thoices in organizing this course. That theme is that the mmost
exciting, effective, and enriching way for me to teach the first-year class in
Civil Procedure is to teach "by example.” Itis a concept with three different,
but associated, meanings.

Teaching by example signifies that I place litle emphasis on rote
memorization of rules and doctrines, preferring instead w focus on how the
law actually works. Acquiring knowledge of wiitlen law (that is, in the sense
of the open-a-book-and-find-it variety) is a part of what is required of your
legal studies, but it is only onc part. Beyond knowledge, there is
comprehension, application, analysis, synthesis and evaluation,'! To encourage
you toward more constructive and advanced leaming, we worked with concrete
exercises and hypothetical problems as a complement to our reading, By
placing the law of procedure into a problem-oriented learning process, you
were exposed to authentic examples of legal decision-making and asked,
thereby, to respond to the material by thinking about law as lawyers must,

Teaching by example also means that 1 focus on a smaller number of
subjects in procedure—that is, on a few examples of the law of procedure—
rather than try to expose you to a smorgasbord of topics, not a single oue of
which you know in any detail or for which you have any appreciation of its
troe complexities. Through careful consideration and rigorous dissection of
the material we do cover, my aim is for you to begin to acquire independent
tools of legal reasoning that you may then apply on othér cecasions. Broadly
stated, I séek o train and encourage you to think through and assess legal
questions on your own and o help you construct a well decp with self-
sustaining analytic abilities from which you will be able to draw for years and
years {o come. '

The third, and last, respect in which I invoke teaching by example is as
shorthand for saying that this course is concerned not only with the “law of
procedure,” but also with emphasizing and identifying the ethical boundaries
and context in which legal problems and issues necessarily arise. The
technical term for this is teaching ethical norms through the pervasive method.?

L. Ses TAXONOMY OF EDUCATIONAL OBRIECTIVES: THE CLASSIFICATION OF
EDUCATIONAL GoALS: HANDBOOK I, COGNITIVE DOMAIN (Benjemin S, Bloom et al, eds., 1956)
(classifying different degrees or fevels of intellectual tasks relevant fn learning); see also DONALD
H. JONASSEN ET AL., HANDBOOK OF TASK ANALYSIS PROCEDURES, ch. 12 (I989) (discussing
“Hloom's Taxanomy of Educational Objectives™).

2. Ses DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE
METHOD, at xxix (1994) (cbserving thal “[plrofessional responsibility questions should be
addressed in all subsiantive courses becuuse they arise in all substantive fields, and because their
resolution implicates values that are central to lawyers' personal and professional Tives™).

10
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In plainer English, it means I do not believe it wise to teach a subject as
powerful and as potent as Civil Procedure without trying to install some sense
of the professional responsibilities that ought to flow from its embrace.

TEACHING BY EXAMPLE STRESSES AMALYSIS AND AFPLICATION OVER
MEMORIZATION OF RULES AND DOCTRINES

The first serse in which [ mean I teach by example is that I value sdying
cases and problems not because they are vehicles for memorizing legal rules
and doctrine, but because they can be used to introduce you to the kind of
rigorous cognitive exercises in which ell good lawyers must engage. Rather
than wotking exclusively from the cases, statotes and rules containéd in our
casebook, we wrestled with hypothetical probleras and exercises thronghout
the semester as a supplement to and overall framewark for our studies, The
goal was to have you not just think abstractly and passively about a legal issue
or a set of facts, but to push you to create something tangible: draft a pleading,
frame a request for relief, lodge an objection, or make an argument, My
objective, thus, was lo encourage you toward active learning—toward the
constitution of the tangible. The ead product of your study became something
you could pick up and hold in your hand and in your mind; something you
could tum over and critique, analyze, assess and improve upon; something
more than just 2 summary you read about what someone else had done.

I have found that students do not come to this style of leaming easily or
with much enthusiasm. Conventional teaching, as typified by the lecturing
model, is based on the idea that teachers impart knowledge into empty,
expeclant vessels waiting passively to be filled. Having been conditioned to
accept this traditional form of educational instruction, what Paulo Freire and
bell hooks have called the “banking system of sducation,”* most of the vessels
find the traditional pedagogic approach unthrestening. In law school, the
belief that cotrse material can be imparted through straightforward recitation
of the law comports jurisprudentially with a formalist view of our legal system.
For formalists, rules end doctrines are assumed to be definite and
ascertainable. As a result, the lecturing style of teaching fits comfortably with
a formalist approach to teaching law that assumes there are answers to be
gleaned and conveyed from carefol study of the relevant authorities; and

answers, especially for those who have just begun their studies in the feld, are
welcome indeed.”

3. BELL KOOKS, TEACHING TO TRANSGRESS: EDUCATION AS THE PRACTICE OF FREEDOM
5, 14 (1994).

4. See generally ANTHONY T. KRONMAN, THE LOST LAWYER: FAILING IDEALS DF THE
LEGAL PROFESSION (1993) (discussing the rise of formalism in America in the lafter part of the
nincteenth century).

5. Noio that the “Socratic” style of 1caching, usually mssociated with law schoo! teaching,

T
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It omust surely, then, have caused a great deal of anxiety for many of you
that this course always seemed woefully short of answers. Although those
early dog days of August may seem a distant memory now, think back to car
earliest classes and you may recall the confusion and uncertainty you felt then.
Consider, for instance, how we treated the subject of Rule 8's pleading
requirements. After you had read sorus of the relevant cases, I asked you to
drafi a complaint, based on the results of an in-class mock client interview we
bad previously conducted. Your first reaction to all of the demands being
made on you to create and think, not merely to read and cegurgitate, naturally
might bave been: “T have no idea what should go into & complaint. I'm not &
lawyer. T've only just begun law school. Why can’t we ses an example of
what a lawsuit should look like so that we can use it as a model for drafting
this one?”

1 must confess these reactions were hardly unexpected. The question you
may be asking, then, is why did I josist on this exercise if I thought that many
or most of you would dislike it or be even further frostrated by it? My
explanation is thus: drafting a lawsuit forced you to wrestle with the actual
application of the case law you read to a particular fact pattern you had baen
given, rather than just debating how close or how far any particular case was
from the standard promulgated by Rule 8 and as refined by common law
precedents. If I bad asked you how much factwal information needs to go into
a pleading to satisfy Rule 8, based on your reading of the Supreme Court's
precedents in Conley v. Gibson® Leatherman v. Tarrant County Narcotics &
Coordination Unit,’ or of particularly important lower court decisions like
Judge Keeton's in Cash Energy, Inc. v. Weiner,® what kind of answer would
you have given? Indeed, is there an answer to this question in the abstract? By
insisting that you take the doctrinal background and apply it to a particular fact
patiern, you were forced to synthesize, as much as possible, the relevant
suthorities, In the language of educational theory, you were being asked to
produce an authentic response to what you read about the law of procedure-

could just as easily as not be bottomed on a formalist view of law. One could prod smdents by
asking a series of questions about the material covered and still meintain that the law is definite
and ascertainsblé. Indeed, Chiistopher Columbus Langdsl, the iconic lmage of formalism in the
law school classroom, wes also the popifarizer of the Socratic style of teaching et Harvard Law
School. See genernlfy KRONMAN, supra note 4, at 170-74. Relating formalism o Socratic
technique may be merely en enfirely academic exercise anyway, insofar as the most reliable
figures suggest, that less than 3 third of professots teaching first-year courses rely primarily on the
Sovratic method, while nearly 95% of those teaching upper level classes lecture, at least some of
tha time, to their students, See Steven I, Friedland, How We Teach: A Survey of Teaching
Techniques [n Americon Law Schools, 20 SEATTLEU. L. REV, |, 28-29 (1996).

6. 355U.S_41 (1957).

7. 507 U.S. 163 (1993).

8. 768 F. Supp, 892 (D. Mass, 1991).

12
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that s, you were directed to act as lawyers must act when addressing legal
issues as they adse.

At the end of the exercise, most of you may not have fully digested the
lesson, Many, of course, still yearned for a definitive answer about pleading
and still urged that we pinpoint precisely how mmuch detail must be included in
a complaint. But even 2s old habits and attides die bard, the process of
wotking through problems and trying your hand at drafting exercises—rather
than viewing the guestion only from the perspective of a dry appellate
record—slowly, but surely, began to make some sense. As the semester wore
on, more and more of you gradually became less and less uncomfortable with
the idea that we were not going to provide answers in class. Having
undertaken one exercise after another, the thooght eveptually began to
percolatz aronnd the room that there might be more than one right way to put
together the allegations of a lawsuit, or to draft discovery reguests, or to
respond to 2 suminary judgment motion, dnd on and on. You began to see that
there was no Answer, in the sense of some all-cncompassing Truth, whether
we wers talking about the requirements of sotice pleading or most of the other
topics we addressed. There are boundaries to the law with which one must be
familiar, to be sure, but the rules rarely come in one-size-fits-all packages.

My preference for active leamning and for framing the in-class conversation
around constructive understanding gained through epplication snd analysis
over recitation of formal rales is hardly revolutionary. Long before 1 began
teaching, formalism®s once fimn hold on law school classrooms already bad
been thoroughly loosened.’ Today, it is surely right that most law professors
favor more ovanced approaches to legal study than Christopher Columbus
Langdell would have recognized or understood. Yet, if formalism’s heyday
has come and gone (as Jerome Frank'” and, more recently, Andrew Taslitz"
remind us), the ghost of our Langdellian past still haunts the modem law
classroom.  How could it be otherwise? I have argued elsewhere that the
assumptions about law embodied in formalist thinking are firmly rooted into
our societal constructs about the rale of law in general and, to a large extent,
may be inherent in the essential base of legitimacy upon which our American
judicial system rests,”

In the context of the law schiool classroom, smdents certainly welcome the
traditional approach to legal study. They instinctively feel less threatened by
more straightforward recitation of the subject matter, From the instructor’s

9. Ser generally KRONMAN, supra note 4 (discussing the derise of farmalism, and the role
of legal realism, law and cconomes, and critical legal stisdies),
10. See Jerome Frenk, Both Ends Against the Middle, 100 V. PA. L. REv. 20, 21 {§951).
11, See Andrew E. Taslitz, Exoreising Langdell's Ghost: Siructuring o Criminal Pracedure
Casebook far How Lawyers Raally Think, 43 BASTINGS L), 143, 143 (1991) (book review).
12, See generally Lonny Sheinkopf Hoffman, A Window Into the Courts: Legal Process and
the 2000 Presidential Election, 95 Nw. U, L, REV, 1533 (2001) (book review).
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vantage point, teachiog is not only made easier by reciting that which is
knowable and certain, but it also serves as a measure of academic validation.
"I am sir Oracle—and when I ope ny mouth let no dog bark™™ If 1, as your
professor, lack some superior body of finite and complete knowledge
(something upon which I may profess), what claim do I have to the podium?
Answers—definite answers in the form of black and white rules and clear
doctrinal principles—are instant gratification to the newcomer and barometers
of accomplishment for the teacher. Formalism is dead; long live formalism,

As with much else in life, I think the more sensible view is to recognize
that the pedngogic debate about formalism and its place in legel pedagogy is a
matter of emphasis and degree. With other like-minded souls,’ I believe I
endeavar with greater fervor than most to move far away from a doctrinally-
centered view of law, On the whole, I prefer application to answers; rigorous
thinking fo rote recitation of authorities, One of the perceived costs of this
pedagogic orientation is that it engenders feelings among students of
uncertainty and indeterminacy, at least in the short run. The law never seems
settled with the rules pliable to the point of breaking. In practice, however, and
over the long run, I think you wilt find ther the Mnd of intellcetal effoms we
cultivated here will turn out to be the bread and butter of what you will be
asked to do for your own clients. Qur in-class efforts were meant, in 5ome
mezsure, to be a valuable practical experience and to provide a training ground
of sorts for your future work. By insisting on placing legal questions in a
concrete conlext, the main objective is to encourage students toward the kind
of active, applicative learning I think cught to be an integral component of the
legal education experience.

I'have watched a handful of wruly great lawyers represent their clients and,
without exception, ail of them share at least one remarkable skill: the sage
ability to discern that in the hard cases jt is usually the facts, and not the law,
that matter most. The law is never irrelevant, of course, hnt where there is 2
legitimate dispute between two or more persons, the relevant rules serve only
to frame the context of the debate; by themselves, they do not predetermine
oufcomes. Memorizing case holdings and legal doctrine will never lead you
closer to becoming a great lawyer; and while a successful career surely is not
defined solely by the ability to apply your knowledge of the facts of a
particular case ta the relevant law and then to analyze wisely, these are,

nonetheless, essential traits that you must have if yon are to be a valued
counselor and advocaie for others,

3. K.N. LLEWeLLYN, THE BRAMBLE BUSH: ON OUR LAW AND TS STUDY 105 (1960).

14, See, e.g., Douglas L. Leslie, How Not lo Teach Contracis, and Any Other Course;
Pawerpoint, Laptaps, and the CaseFile Method, 44 ST. Louis U, LJ. 1289 (2000) (discussing his
CascFile Methed of study); sz also EDWARD H. RABIN ET AL., FUNDAMENTALS OF MODERN
PROPERTY LAW (4th ed. 2000) {applying problem-based apprasch to property law cassbonk),
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TEACHING BY EXAMPLE EMPRASIZES CAREFUL ATTENTION TO DETAIL OVER
A BROAD SWEEP THROUGH AN ENTRE FreLb

The second sense in which I have tred to teach this course by example is
by focusing in detail on a smaller nomber of subjects in procedure rather than
undertaking a broad sweeping coverage of the entire field. I have grand
ambitions here: to produce students capable of thinking on their own and,
thereafter, capable, thinking lawyets. The ambition is grand precisely because
it is all tvo often the case that law students are not trained in & manner that
encourages the development of independent reasoning ability. Students then
matriculate to the profession without having worked on strengthening this
essential skill set. Rigorous teaching can and does take place in law school but
the forum, more often than not, is a smaller setting than the first year, large
class experience (such as seminars, other small, intensively-focused classes
and independent study projects with faculty members). By the time students
take these courses, however, attitudes toward law and legal study largely have
been set.  Eventually, experience in the workplace may £l the holes left by
formal legal education but the costs borne will have been substantial: for the
lawyer, for her employer and, most of all, for the client. To my mind, as
educators, we should strive in the very beginning of a student's smudies to
inspire good intellectual habits by singing of the vast riches that can be mined
Trom the development of keen analytic capabilities and from the cultivation of
a temperament willing to endure the hard, lonely work that careful and
rigorous study usvally requires.

In consciously narrowing the number of pracedure topics covered in the
course, [ recognize 1 am inviting controversy from both students and
colleagues who may be concerned that an insufficient quantum of knowledge
is being imparted. If [ am going to make a convincing case for my pedagogic
approach, then it is necessary to begin by recounting what was covered and
what was left out from the class, though from having sat through the course
yon may already have some sense of the lacanas, Our syllabus provides a
summary of the topics we examined, broken down into the eight main subject
areas as they were addressed:

() Pleadings and refated issues (fair notice and special pleading
requirements; sanctions; answers and affirmative defenses;
amendments; counterclaims and cross claims);

(i) Personal jurisdiction and related issues (statutory and constitutional
limils on the exercise of territorial jurisdiction; notice and service of
process; venue and transfer; fornm non conveniens);

15



SAINT LOUIS UNIVERSITY LAW JOURNAL [Vol 47:43

(ii)) Subject matter jurisdiction (diversity juisdiction; federal question
Jjurisdiction; supplemental jurisdiction and removal);

(iv)  Choice of law (brief discussion of Erfe);

(v) Pretdal discovery (scope of discovery, written discavery;
depositions;  initial disclosures and  other timing issues;
responding/objecting to discovery; discavery disputes);

{vi) Judgment as a matter of law;
(vii) Additional parties/claims; and

(viif) Preclusion law (bdef discussion of general principles of res judicata
and collateral estoppel).

Even this list is misleading insofar as we did not devote equal attention to
all of these subject areas. Noticeably absent are several major topics that
nearly all procedure casebooks and—I suspect—a good number of my
procedure colleagues around the country do cover. Class actions and complex
litigation were omined entirely. We never addressed the subject of
interpleader. The subject of prejudgment remedies was left out We spent
virtally no time either on trial practice and procedure or on appeliatc
procedures, except as certain discrete subjects arose coincidentally with some
other part of our conversation. I have no doub that this list of tapics not
addressed surely could be expanded farther and further. It is, quite clearly,
then, an incompletz list. By extension, has not your exposure io the subject of
Civil Procedure also been incomplete? Should you ask for your money back?

I have two answers to offer in defense of my pedagogic decision to focus
on depth over coverage, although [ hasten to add that ¥ regard the former as
less my reason for acting than is the latter.

I left off certain topics, not because I think they are unimportant, but rather
for the more pedestrian reason that most of you, over the course of your entire
careers, will either never come across these legal topics directly in gractics, or
you will address them very, very infrequenfly. For my own part, 1 find
virtually the entire field of procedure fascinating. After this year is done, [
would be delighted to work with you, through independent study or as a
mentor on a law review note, regarding any of these or other topics. For those
who know they will need more in-depth coverage of a subject, I encourage
further exploration. If you are inclined toward banking law, then take our
banking law offerings and immerse yourself in the mud of intespleader actions
to your heart’s content. My own, best pedagogic jndgment, however, is that
the topics we covered in class will arise most frequently in the practices of the
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vast majority of students—and here 1 have tried to keep in mind that this room
may be filled with as many future transactional lawyers as litigators—and that
it is a better service to concentrate our efforts on the issues most of you are
most likely to encounter,

There is a secand answer I want to give to explain my pedagogic choice, It
is, as ] indicated before, the more compelling motivation for my adoption of
this dpproach. Through my decision to focus on fewer topics in more detail, |
cndeavor to challenge you w truly learn something, to digest an issue fully and
precisely so that you can draw upon your acquired skills in futre study or
work. I choose this path instead of seeking tw expose you to “everything”
related to procedure, as though that wére even possible. I believe I have done
my job well if I succeed in producing students who are able ta think and reason
through legal issues on their own, rather than merely attaining a passing
familiarity with a topic but no real sense or understanding of it. In shart, my
guiding philosaphy is that I care much more that you leam and how you learn
than about what you learn.

Educational theorists would describe this approach as pushing students
beyand the “zone of proximal development™; that is, beyond the Jevel of
learning they could otherwise obtzin on their own.”® Put another way, mthec
than merely urging fluency in the vocabulary of the law, I believe that as a
teacher 1 aught to be asking, “What can I do to help stdents gain a more
lasting and deeper intellectual framework than they would otherwise possess if
they had not taken this course?” By teaching a smaller number of subjects in
greater detail, my firm pedagogic belief is thar swdeats will leave more
capable of applying their acquired legal acumen to any problem, whether the
particular issues were addressed specifically in one of their law school classes
or noL.

I'believe it bolsters the case for teaching procedure by example to say that
the subjects one could cover in this course, to a large degree, are fungible. 1
have crealed my own list of must-cover topics. Other syllabi may look
somewhat, or even markedly, different than mine. Rather than regard these
differences as indictments, I view them as confirmations that the subject of
pracedure is an excellent tool for teaching students how to think critically.
Because: procedure cuts across the entire legal landscape, 1 am able to address
the entire class at once, without regard to whether you will become estate law
lawyers or 1ax lawyers, environmental lawyers or lawyers who specialize in
tort law. It also does not matter whether your career choice is litigation or
transactional work. Procedure is relevant to everyone. As a eesolt, 1 can
employ any number of subjects falling under the general rubric of procedure to
eid in the development of the skills that are important to all stdents in

15, L. S. VYGDTSKY, MI¥D N SOCIETY: THE DEVELOPMENT OF HIGHER PSYCHOLOGICAL
PROCESSES 86-87 (Micheel Cole et al. eds., 1978).
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becoming successful lawyers and critical thinkers. I could not do the same if I
were teaching an advanced course with a specific focus. It is precisely because
the contexts in which you will encounter procedural issues are £o vast and so
inoumerable, that I believe it makes Jittle sense to try to pretend it is possible to
cover all subjects in the ficld. Instead, my role is to help sharpea the
intellectual tools that will serve you well in a2 number of different contexts.

There is time enough in later classes, and lawer in life, for you to become
familiar in detail with particular questions and points of law. This course and
law schaol, in general, are of most value if you are pushed to truly dissect a
problem, to tumn it upside down, to examine it from every side and then,
finally, to carefully produce a thoughtful answer. This is a fundamental part of
real teaching and leaming. By contrast, 1 do not comprebend how studeats are
served by wide, unfiltered sweeps through vast terrains. Even if the sole
measure is how many right answers to legal doctrinal questions will students
get after they have taken the final exam and moved on to other courses,
conventional law scheol teaching, particularly as found throughout the first-
year curriculum, usually disappoints.’®

A Jewish fable recounts how a famous pisnist once was asked how he
managed (o be so adept in playing the musical notes. To the question, he
replied, “The notes I handle no better than many musicians, but the pauses
between the notes—ah! That is where the art resides.” In law, the pauses
between the notes may be likened to the exacting skill of knowing when and

how to slow down fong enough to ponder a question more deeply than the

pext. The rules that may apply to any one particular case are readily
ascertainable; any conscientious persan onght to be able to find them, along
with the pertinent case law. But it is the student who has not merely
knowledge but a command of the law who is exceptional. Stand back! For
when you hand her the same rule book, the words may fly off the page. Watch
her wield the law, as a sharpened tool—no, better still, as a precisely tuned
instrument—to reach the desired result for her client. Having mastered this
rare ability, she is one of the few who is capable of recognizing and then
invoking the enormous power that les within the formal rules.

TEACHING BY EXAMPLE EMPHASIZES THE ETHICAL CHOICES AND
RESPONSIBILITIES INVOLVED IN BEING A LAWYER

There is, finally, a third respect in which 1 have tded to teach Cjvil
Procedure by example. 1 have stressed that there is much more to being a
lawyer than merely knowing the law. There is also the challenge of
recognizing and then acting on one’s cthical obligations: to clients, to other
lawyers and to the judicial system,

16. See, e.5., Leshic, supra nole 14, a1 1293 (discussing results follawing pop quiz given to
students).
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One irreducible component of a lawyer’s professional responsibilities is to
treat people with respect and to honor the views, opinions and arguments of
others. In the classroom, I regard respect—both as a matter between teachec
and student and amonog students—as an essential alement that must be
nurtured. In this regard, consider Leigh Van Hom's description of how vibrant
educational environments are created apd sustained at the secandary school
level in her book, Creating Literary Communities in the Middle School:

There must be more to my role in developing and sustaining the community

than my cutward expressions of enthosiasm. The word “respect” is one that is

frequently used by my swmdents as they describe aspects of teacher behavior
they consider importaat to thelr own growth. How is it that we show our
students that we have respect for them? It occurs to me that respect is reflected

in various ways—our willingness to participate in the leaming experience as

we work alongside our students, the emphasis we place on leaming from one

anather, the way that we honor the products of our learning, and in the way

that we care for one another.

I have long felt that law academia has much to learn from the scholarship of
teaching and education in other fields. Although we teach to different
students, and for different pusposes, what we do is fundamentally no different,
in my estimation, than what any instructor must do to teach effectively. In my
law school classroom, creating an environment of mutual respect is paramount.
1 never call on students to intimidate them. Rather, 1 do so to encourage
students to wrestle outside of class with the ideas, argnments and issues about
which they have read and to come prepared to defend a viewpoiot (or, at least,
be able to articulate various sides of a debate). I recognize that it is a tricky
business al times, particularly since I want to encourage volunieers to answer
as well, and ot sct up a culture that only the person who is “on™ should be
involved in the discussion. Moreover, it is obvigus that some are not as keen
on speaking out in class as others.

1 regard it, therefore, as one of the most rewarding compliments I have
received to be told that those wha choose in other settings to be silent, out of
fear, intimidation, or moerely disinterest, choose instead to come to my class
prepared and ready to engage in the daily classroom dialogue. This evidence
of the blossoming of mutual respect—as it occors hetween teacher and
students, and among students—helps creste the trust upon which a vibrant
leaming community depends. And make no mistake, the yield that is produced
by the fostering of a healthy and dyaamic learning environment truly should be
valued at a price far above rubies. Smdents come prepared to converse, argue
and debate, but alsa with a willingness to consider and listen to the viewpoints
of others, Class discussions are made richer by having a greater and wider

I7. LEIGH VAN HORN, CREATING LITERACY COMMUNITIES IN THE MIDDLE ScHooL [B-19
(2001).
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degree of student participation. Best of all, the dialogue often does not travel
unilaterally merely from teacher to stndent and back again, but flows
multilatecally. A chart of many of our discussions wonld trace a path from
teacher to Student 1, then to Student 2, back to teacher, to Student 3, back to
Student 1, and so forth. In this more complex web of dialogue and discossion,
bath individualized and collecive lcarning expedences take ruot. As the
professar, I cannot ask for more.

Building on our classroom expedences, I emphasized throughout the
semester the importance of taking these lessons about respect and applying
them to thinking about your soon-to-bs future lives ns lawyers. The
responsibility of being 4 lawyer triggers professional obligations of decency,
hooesty, promptness, diligence, and general professional courtesy to other
lawyers, to your clients, and to the judicial system. Some of these traits are
naturally self-enforcing. In seven years of irial practice, 1 rarely saw a lawyer
bebave badly in cour  Like the unmly child in grade schoal,
unprofessionalism in lawyers tends to rear its ugly head only when the teacher
is not looking. Acting professionally should not depend upon whether there is
oversight, thongh. It should be instinctive and expected. Alss, we rapnnt
depend entirely on people doing the right thing only for the sake of doing the
right thing. As 2 result, there are punitive rles in place to deter malfeasance.
The extent to which they do so, however, is a mattar of some debate.

In addition to the exogenous rules the system imposes on all lawyers, 1
want to suggest there is another incentive that is particularly potent in
encouraging lawyers to strive to take the highest ethical and professional road
available. 1 am referring to the encrmous power produced throngh the
cultivation of an upright, honorable reputatiom, A personal story may belp
illustrate this point.

When I was in practice, 1 represented an investment brokerage house
against one of its former clients. The client alleged that the company and her
agent, in particular, had treated her very badly by chuming the account. By
this allegation it was meant that the agent (and throngh the agent, the
company) encouraged her to make many small stock transactions that, on the
whole, bencfited the company and the agent more than the individual by
generating commissions throngh investments that were not always client-
appropriate and on which the returns were often sub-par,

One of my main client representatives was the compliance officer for the
company. His job was to oversee all of the investments made by the brokerage
agents on behalf of their clients, in order to ensure that these transactions were
all proper and that everything done was in compliance with the existing
securities laws, roles and regulations. During the pretrial phase of the case, 1
worked with this compliance officer to collect and then produce for the other
side all of the documents that the company maintained that were relevant to the
case. After ] was satisfied I had done a thorough investigation to locate all
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relevant records, I submitted all of the material that had been gathered to
counsel for the claimant.

Opposing counsel and I disagreed on plenty of occasions throughout the
case. Notwithstanding these differences, we mianaged to treat each other
decently, courteously and respectfully. In effect, we amicably agreed to
disagree. In this manner, each of us represented our respective clients’
interests zealonsly, but still acted within the bounds of our professional
obligations to each other.

The day of tial finally arived. After opening statements, opposing
counsel called their first witness to the stand. By mid-afternoon, ssveral more
witnesses had testified briefly and things appeared to be proceeding slowly, but
surely, forward. Then, just before our afternoon break, opposing counsel
called the company's compliance officer to the stapd. The compliance officer
bad only been on the stand for about half an hour or so when the judges
decided to take a brief fifteen-minute break. T never could have predicted what
was to happen next.

Immediately upon the recess being called, the compliance officer
approached me to ask if we could talk in privats, For reasons that 1 do not
think I will ever fully understand, for the first time cver in the case, the
compliance officer confessed that he had withheld documents. As he now told
me, about a month before this lawsuit had been filed, he had taken some files
pertzining to the claimant and put them into his garage.

“Why arc you telling me this only now?" I asked, stanned. Silence
followed. “And why did yon take them to your garage in the first place?” But
he offered no explanation that made (or makes, even today) any sense.”® In
retrospect, my best guess as to why he decided to come forward at all rather
than remain silent is that this man soddenly found himself jolted into
copfession. It was as thongh his appearance on the stand as a swom witness
somebow ignited within him a profound sense of ethical torment. Possibly,
this feeling had already been building inside of him for some time, and his
sifting on the witness chair was a final straw, the necessary spark, to cause this
enption. I do not know for sure, and I suspect [ will never know. I certainly
did not know at the time. What 1 did know was that he was about to return to
the witness stand to continue testifying and | had o do something about this
new information I had just been given.

Retuming to the proceedings, 1 began by explaining I bad just been
informed by the witness—literally out in the hallway—that there were
additiopal documents relating to the claimant at the compliance officer’s home.

18. What murely makes the story stranger still is that when the documents were finally
produced, it tumed out that none werz particulasly probative of the claims belng meds in this
case, although we had little sense of this at the time he made hs abrupt snnotncement in the
middle of the hearing, What mattered then, of caurse, was the appearance of impropriety,
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I explained that I bad not been told of the existence of these documents before
and that, to my knowledge, no other company official bad known about them,
I expressed my commitmeat to proceed in whatever fashion the court and the
claimant’s lawyer thought best, given the extraordinary circomstances,

I can still recall the silence that followed iy short remarks. It was
palpable and tense. After some time, the lawyer representing the claimant
spoke. “lam deeply troubled by this announcemeat,” he began,

and | beg the Court's indulgence to consider what is the best approach 10 take,
under the circumstances, T suspect that an Immediate suspension of the trial is
in order so that we be given an opportunily to review these newly-discovered
documents. After we have an oppartunity o do so, T will be in a berter
position (o advise the cowrt on how I think we should procesd.

He then turned and looked directly at me.

T want to add, however, that I do not doubt for a minure that Mr, HofFfman was
as taken aback by this announcement as [ have been. Throughout my dealings
with him, ! can say without quelificaion that he has always acted
professionally and with the highest degree of integrity. We have not always
agrecd aboud all ihiags in this case, but 1 am certain that if he had lmown ebout
these missing recards beforehsnd, he would never have kept it secret. am not

as confident about the integrity of his client, but this should cast no black mask
on his record. .

As] reflect on the moral of the story, I am reminded of my childhood litde
league experience. I was never a very good baseball player. When I found
myself at bat (which was rare, since that necessitated having me occupy right
field, which I did far less adeptly than occupying the right side of the dugout
bench), I would often shut my eyes just before the pitcher’s release. At times,
I liken the experience of being a lawyer to standing there in the bader's box,
unprotected and blind. More often than not, we do not see the pitch coming, It
whizzes by, aod the hot wind trailing behind sends a surge of adrenaline
through the body, but it is already too late. The collision either has happened
or it has not Even if we manage to keep our eyes open, unexpected
occurrénces in our work, as in life, are inevitahle,

One of the lessons I take away from my experience in this case is that we
ought to act honorably not solely because it is the honorable and right thing to
do. We ought 1o act honorably, as well, precisely because it is not possible to
foresee all difficulties we will face in the futore. If this sonnds pretextual, it is
not intended in that way. 1 did not treat my opposing counsel with respect
because I anticipated problems would axise later in the case, and I certainly did
not work at building a reputation as a lawyer whose word could be relied upon
because I thought I might need to cash in down the road. But knowing that
reputation matters—that for a lawyer it is often all that matters-~can serve as a
powerful reminder that even if there is no way 10 insure against all unforeseen
occurrences, it is still prudent to try, in the main, to fortify ovmelves in
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advance. We are still going to get hit, of course, though probably not as
frequently, and the resulting damage may often be sustainable,

CONCLUSION

One of my intellectual heroes, Karl Llewellyn, once spoke to his own class

of students at Columbia, exhorting them to tse to the challenges they would
face in law schoo! and beyond:

What § am trying to write in fire on the wall is that the task before you is
immense, is overwhelming, and that the official courses of the school are nol
coough to compass it. “TEKEL: thou'art weighed in the balance and found
wanting,” Ta do the work is nok: to do tlie classes. Rathet must you immerse
yourself for all your hours in the Jaw, Eat law, talk law, think law, drink law,

babble of law and judgments in your sleep. Pickle yourselves in the law~it is
your only lwpc.l

The effort required of you is great, but there is no other way around it.
This is how it mpst be with your education and training. I can provide a
suitable and encouraging forum in which leaming can take place. I can create
an environment that is conducive to rigorous thinking aad study; but I cannot
do it for you. As Llewellyn put it, “[W]e do not teach—you leam."® At the
end of the day, when this course is over, aid you have graduated from this
place and entered the word as lawyers, you will be on your own, Still, take
comfort: the work you have done here and the habits you form as students can
cary yoo a great way. The question is only whether we have provided a

brlliant space in which you may thrive, and whether, then, you will make the
commitment to do so.

19. LLEWELLYN, supra note i3. al 110.
20, K. at 109,
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TEACHING FIRST-YEAR CIVIL
PROCEDURE AND OTHER
INTRODUCTORY COURSES BY THE
PROBLEM METHOD

SterHEN J. SHAPIROT

1I. THE CASE METHOD VS. THE PROBLEM METHOD
A. Tue Acapemic Depate

The case method of legal instruction was introduced by Christo-
pher Langdell in the 1870 at Harvard Law School.5 Although it was
not well-received at first,® by the beginning of the twentieth century it
had become the predominant teaching method at American law
schools, and it remains so to this day.” Although there is some varia-
tion in its use from professor to professor, it most commonly proceeds
as follows: For each class, students are assigned several appellate
opinions to read. In class, the professor usually starts by calling on
one student to state the facts of the first case and then proceeds by
questioning this, and other students, about the court's opinion. Using
some form of Socratic dialogue,? the professor requires the students to

dissect, defend and/or criticize the court’s opinion. When the discus-
sion of the first case is finished, the professor moves on to the second
case, usually involving the same or related subject matter, sometimes
by the same court and sometimes not. The professor then proceeds to
have the class discuss the second case, much like the first, sometimes
with the additional task of trying to rationalize any difference of re-
sults between the two cases.

The benefits of this approach are said to be that it teaches stu-
dents to read and think carefully, logically and critically—i.e., to
“think like a lawyer.” It requires students to learn actively (compared
to the textbook/lecture format which preceded it). In claas, this means
the students learn to think on their feet, and make and defend an ar-
gument. The case method also supposedly teaches students to learn to
recognize the important facts and issues in a case and to separate
these issues from red herrings and makeweight arguments. It also
requires students to individually glean the substantive law in a partic-
ular field from the cases, rather than spoon feeding the law to stu-
dents through lecture or text. It also requires the students to
recognize that the law is a growing, changing body of doctrine.?

The case method, and the extent to which law faculty have come
to rely on it, has also been subject to criticism. Critics, while admit-
ting that the case method might do a goad job of teaching students to
understand and work with appellate opinions,!? have noted that this
skill forms only a small part of what lawyers actually do. Most law-
yers do not get involved with a case at the appellate level, but rather
most become involved at the beginning of the case. The client brings a
problem to the lawyer, and the lawyer’s job is to determine the rele-
vant facts, and find and apply the appropriate law in order to either
advise the client or help solve the client’s problem.}!

Students who have been taught by the case method usually get
some exposure to problem solving, but often not until they take their

24



CREIGHTON LAW REVIEW [Vol. 34

exams at the end of the semester. These exams typically involve a set
of hypothetical facts constituting a legal problem, and one or more
questions testing the student’s ability to recognize the legal issues in-
volved in the problem and requiring the students to discuss how the
law (or a lawyer or judge) would handle these issues. The divergence
between how students are taught and tested has lead to further criti-
cism that the case method is not only ignoring the skills that lawyers
need in practice, but also the slkills that students need to succeed in
law achool.12 The case method has also been criticized berause it puts
too much emphasis on cases as the source of substantive law, when
more and more law is governed by statutes, rules and regulations.?

One proposed solution has been to turn, in whole or in part, to the
problem method.}4 In the problem method, the students are given a
set of facts, similar to a real life legal dispute (or a law school exam),
Although students might still read (among other sources) some appel-
late cases to learn the law to be applied, the problems, rather than the
cases, become the focus of the class discussion.15

The problem method is more often used in advanced, upper-level
classes, than in first-year courses.’® By the second aad third year of
law schaol, students have already developed a facility with legal anal-
ysis and at least a basic knowledge of the subject matter. The stu-
dents can then take their basic knowledge and understanding, and
learn the skill of applying these in a more realistic and complex fac-
tual situation.!? At this point many students have become dis-
enchanted or bored with the case method and appreciate the novelty of

a new approach, especially one that more closely approximates what
the students will soon be doing as lawyers.18

There are probably a number of reasons why the problem method
has been used less frequently to teach first-year courses. For one
thing, many faculty have found that this method works better with
the smaller class size that is more typical in upper-level classes.}®
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There has also been a wider choice of published materials using the
problem approach for advanced courses.?® Another contributing fac-
tor is that first year students do not have the basic knowledge of sev-
eral areas of the law, which is very helpful in working out complex
problems that cut across several areas and issues. There may also be
a feeling (not necessarily correct) among those accustomed to teaching
by the case method, that the problem method is less efficient than the
case method for teaching legal doctrine.! Many teachers of first-year
subjects feel a tension between trying to acquaint the students with a
vast body of substantive law and teaching the students skills, such as
legal reasoning and problem solving. These faculty members are less
likely to use the problem method if they view it as more time-
consuming.

Many law professors who use the case method also employ a tech-
nique somewhat akin to the problem method: the in-class hypotheti-
cal. The in-class hypothetical is usually a very short, simplified
problem, presented to the students in class by the professor. It is usu-
ally devised by the professor, either in advance or on the spur of the
moment, but presented to the students in class rather than before
class. The in-class hypothetical is generally designed either to illus-
trate a specific point raised during the class or to show how the results
might differ if the facts of the particular case under discussion were
slightly different.

The in-class hypothetical does give the students at least some of
the benefits of the problem method. Students are required to take the
legal doctrine learned from the case law and apply it to a different set
of facts. There are, however, some limitations. In-class hypotheticals,
both by necessity and design, are usually based on very simplified
facts and focused on one narrow issue.2? The hypotheticals do not,
therefore, provide the students practice with analyzing the more com-

plicated factual situations they are likely to encounter in law practice,
or even the slightly more complicated facts of a law school exam. Even
when so simplified, however, hypotheticals do not always produce
good student response, since the students have not had an opportunity
to prepare for the hypothetical.23
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The U.S. Legal System: A Short Description

Federal Judicial Center

BACKGROQUND

The U.S. Constitution establishes a federal system of government. The constitution gives
specific powers to the federal (national) government. All power not delegated to the fed-
eral government remains with the states. Each of the 50 states has its own state constitu-
tion, governmental structure, legal codes, and judiciary.

The U.S. Constitution establishes the judicial branch of the federal government and
specifies the authority of the federal courts. Fedetal courts have exclusive jurisdiction only
over certain types of cases, such as cases involving federal laws, controversies between
states, and cases involving foreign governments. In certain other areas federal courts share
jurisdiction with state courts. For example, both federal and state courts may decide cases
involving parties who live in different states. State courts have exclusive jurisdiction over
the vast majority of cases.

Parties have a right to trial by jury in all criminal and most civil cases. A jury usually
consists of a panel of 12 citizens who hear the evidence and apply the law stated by the
judge to reach a decision based on the facts as the jury has determined them from the
evidence at trial. However, most legal disputes in the United States are resolved before a
case reaches a jury. They are resolved by legal motion or settlement, not by trial.

STRUCTURE OF THE FEDERAL COURT SYSTEM

The U.S. Constitution establishes the U.S. Supreme Court and gives Congress the authority
to establish the lower federal courts. Congress has established two levels of federal courts
below the Supreme Court: the U.S. district courts and the U.S. circuit courts of appeals.
U.S. district courts are the courts of first instance in the federal system. There are g4
such district courts throughout the nation. At least one district court is located in each
state. District judges sit individually to hear
cases. In addition to district judges, bank-
ruptcy judges (who hear only bankruptcy

cases) and magistrate judges (who perform / \

Supreme Court

many judicial duties under the general su-

pervision of district judges) are located Courts of Appeals Pederal Circuit

within the district courts. U.S. circuit courts \ A

of appeals are on the next level. There are

12 of these regional intermediate appel-
late courts located in different parts of the

District Courts

Court of International
Trade, Claims Court, and
Court of Veterans Appeals
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THE U.S. LEGAL SYSTEM: A SHORT DESCRIPTION

country. Panels of three judges hear appeals from the district courts. A party to a case may
appeal as a matter of right to the circuit court of appeals (except that the government has
no right of appeal in a criminal case if the verdict is “not guilty.”) These regional circuit
courts also hear appeals from decisions of federal administrative agencies. One tion-re-
gional circuit court (the Federal Circuit) hears appeals in specialized cases such as cases
involving patent laws and claims against the federal government.

At the top of the federal court system is the U.S. Supreme Court, made up of nine
justices who sit together to hear cases. At its discretion, the U.S. Supreme Court may hear
appeals from the federal circuit courts of appeals as well as the highest state courts if the
appeal involves the U.S. Constitution or federal law.

STRUCTURE OF STATE COURT SYSTEMS

The structure of state court systems varies from state to state. Each state court system has
unique features; however, some generalizations can be made. Most states have courts of
limited jurisdiction presided over by a single judge who hears minor civil and criminal
cases. States also have general jurisdiction trial courts that are presided over by a single
judge. These trial courts are usually called circuit courts or superior courts and hear major
civil and criminal cases. Some states have specialized courts that hear only certain kinds
of cases such as traffic or family law cases.

All states have a highest court, usually called a state supteme court, that serves as an
appellate court. Many states also have an intermediate appellate court called a court of
appeals that hears appeals from the trial court. A party in a case generally has one right of
appeal.

COURT ADMINISTRATION

The judicial branches of the federal and state governments are separate from the legisla-
tive and executive branches. To insure judicial independence, the judicial branches of the
federal and state governments control the administration of the courts. Court administra-
tion includes managing court budgets, prescribing rules of trial and appellate procedure,
reviewing judicial discipline matters, offering continuing educational programs for judges,
and studying court performance.

In the federal judiciary, the Judicial Conference of the United States, made up of 27
members (the Chief Justice of the United States and 26 judges from each geographic re-
gion of the United States) has overall administrative responsibility for the courts and has
primary authority to make policy regarding the operation of the judicial branch of the
government. The Judicial Conference is assisted by a large number of committees made
up of federal judges (and sometimes also state court judges and attorneys) who study
different parts of the federal court system and make recommendations. An important re-
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sponsibility of the Judicial Conference is to recommend changes in the rules of procedure
used by all federal courts.

Congress has created three administrative agencies within the judicial branch. The
Administrative Office of the U.S. Courts manages the day-to-day operations of the courts,
including such matters as payroll, equipment, and supplies. The Federal Judicial Center
conducts educational and training programs for judges and court personnel and does
research in the fields of court operations and administration. The U.S. Sentencing Com-
mission develops advisory guidelines for federal judges in imposing criminal sentences.

In most state court systems, the state supreme court has overall administrative authority
over the court system. It is assisted by an administrative office. The chief justice of the
state supreme court usually appoints the director of the state court administrative office.

JUDGES

Justices of the U.S. Supreme Court and circuit and district judges are appointed by the
President of the United States if approved by a majority vote of the U.S. Senate. These
justices and judges serve “during good behavior"— in effect, a life term. Presidents usu-
ally nominate persons to be judges who are members of their own political party. Persons
appointed are usually distinguished lawyers, law professors, or lower federal court or
state court judges. Once these judges are appointed their salaries cannot be reduced. Fed-
eral judges may only be removed from office through an impeachment process in which
charges are made by the House of Representatives and a trial is conducted by the Senate.
In the entire history of the United States, only a few judges have been impeached and
those removed were found to have committed serious misconduct. These protections allow
federal judges to exercise independent judgment without political or outside interference
or influence.

The methods of selecting state judges vary from state to state and are often different
within a state, depending on the type of court. The most common selection systems are by
commission nomination and by popular election. In the commission nomination system,
judges are appointed by the governor (the state’s chief executive) who must choose from 2
list of candidates selected by an independent commission made up of lawyers, legislators,
lay citizens, and sometimes judges. In many states judges are selected by popular election.
These elections may be partisan or non-partisan. Candidates for judicial appointment or
election must meet certain qualifications, such as being a practicing lawyer for a certain
number of years. With very few exceptions, state judges serve specified, renewable terms.
All states have procedures governing judicial conduct, discipline, and removal.

In both the federal and state systems, judicial candidates are almost always lawyers
with many years of experience. There is no specific course of training for judges and no
examination. Some states require judges to attend continuing education programs to learn
about developments in the law. Both the federal and state court systems offer beginning
and continuing education programs for judges.
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PROSECUTORS

Prosecutors in the federal system are part of the U.S. Department of Justice in the execu-
tive branch. The Attorney General of the United States, who heads the Department of
Justice, is appointed by the President with Senate confirmation. The chief prosecutors in
the federal court districts are called U.S. attorneys and are also appointed by the President
with Senate confirmation. Within the Department of Justice is the Federal Bureau of In-
vestigation, which investigates crimes against the United States.

Each state also has an attorney general in the state executive branch who is usually
elected by the citizens of that state. There are also prosecutors in different regions of
the state, called state’s attorneys or district attorneys. These prosecutors are also usually
elected.

LAWYERS

The US. legal system uses the adversarial process. Lawyers are essential to this process.
Lawyers are responsible for presenting their clients’ evidence and legal arguments to the
court. Based on the lawyers’ presentations, a trial judge or jury determines the facts and
applies the law to reach a decision before judgment is entered.

Individuals are free to represent themselves in American courts, but lawyers are often
necessary to present cases effectively. An individual who cannot afford to hire a lawyer
may attempt to obtain one through a local legal aid society. Persons accused of crimes
who cannot afford a lawyer are represented by a court-appointed attorney or by federal or
state public defender offices.

American lawyers are licensed by the individual states in which they practice law. There
is no national authority that licenses lawyers. Most states require applicants to hold a law
degree (Juris Doctor) from an accredited law school. An American law degree is a post-
graduate degree awarded at the end of a three-year course of study. (Normally individuals
complete four years of college/university before attending law school). Also, most states
require that applicants for a license to practice law pass a written bar examination and
meet certain standards of character. Some states allow lawyers to become bar members
based on membership in another state’s bar. All states provide for out-of-state lawyers to
practice in the state in a particular case under certain conditions. Lawyers can engage in
any kind of practice. Although there is no formal distinction among types of legal prac-
tice, there is much informal specialization.
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World-Wide Volkswagen v. Woodson — The Rest of the Story
72 NEB.L. REV. 1122 (1593)°
By Charles W. Adams™

** *

L. THE ACCIDENT

Lloyd Hull knew he had a seriovs drinking problem. Ever since bis retirement from the Navy two -

years before, it seemed as though he needed to get a little high, or better, every day. After getting off work
on September 21, 1977, in Bemryville, Arkansas, Iloyd was on his way to visit his older sister in Okarche,
Oklahoma. Next to the bottle of Jim Beam on the front seat was a loaded .22 Magnum pisto] for shooting
jack rabbits on his sister's farm. Lloyd was driving 2 1571 Ford Torino he had bought fust the week
before, paying $500 down. It had a large V-8 engine, good tires and brakes, and was perfect working
conditfon.

As he drove along, Lloyd took shots from the bottle of bourbon. After passing throngh Tholsa
around nightfall, he relaxed as he got on the Tormer Turnpike that runs to Oklahoma City. He was not in
any particolar hurry to get to his sister's place, and he was not paying attention to his speed. Later he
assumed be must have been drving too fast on account of the liguor. Lloyd did not notics the small car
ahead of him until he was nearly on top of it By the time be managed to hit his brakes, it was to lata to
avoid the car. His Torino slammed ito the other ear, a little off center on the driver's side, Lloyd saw the
small car continue down the road for a few scconds after the collision, come to a stop, and then catch on
Gre. Lloyd pulled over and watched the small car burn, but he did nat get out of his Torino. He noticed
that the needle on his speedometer was jammed at seventy-five miles per honr,

Hary Robinson suffered from arthritis. Dufing the leng winters in Massena, New York, a small

town on the St Lawrence Seaway next to Canada, his ankles and knees would swell vp and bleed so
badly that he had to stay in bed for two or three months at a time. His doctor had told him he needed a
dry, warmer climate, and so he and his wife, Kay, had sold their restaorant and were moving to Tucsen,
‘Arizouna, with their three children Kay was driving the 1976 Andi 100 LS that she and Harry had
purchased new the year before from Seaway Volkswagen in Massend. Their danghter, Eva, age thirteen,
and oldest son, Sam, sixteen, rode with her. Harry had rented a U-Hand trock for the fomiture, and he and
their other son, Sidney, age ffteen, were riding in the trock about fifty yzrds ahead of the Andi

Sam was in the fiont scat of the Aud, 2zd ke was the first to sen the appmaching headlights
through the rear window. Sam yelled to his mother that the car behind was going to hit them, and as Kay
looked in her rearview mirror, the Torino crashed into the back of the Andi. Sam saw the fire start in the
area over the rear seat dght after they were hit. Kay took her foot off the Eas pedal and pnlled the car off
to the side of the road and put it in park. The firc covered the area abpve the rear seat and was spewing
out gray sooty smoke. The blaze spread guickly over the rear seat, and the nsids of the cac got hat
rapidly. Sam and Kay both tded to open their front doors but conld nat open either of thern even though
the doors were not locked. Somebow they had been jammed shut by the collision. Sam and Kay tried the
rear doors, but they were jammed, too. Eva jumped from the back into the front seat. By that time flames
were shooting out of the space where the seat back and the bottom cushion met in the rear seat. All the
windows were rolled up, except for the side vent on Kay's side, and none of them wonld open cither. Kay,
Eva, and Sam were trapped. :

By the time they tricd to open all the doors and windows, the fire had spread to the front of the
car. Kay lay down on the front seat and tried ta kick out the side window, but could not. The car was fall
of smoke and she conld not see anything. Sam tried desperately to break the window with his fist Kay
heard people moving outside the car, but she could not see them. She heard Eva's hair catch on fire; it

© University of Nebraska Law Review. Reprinted with permissicn.
Chazles ' W. Adams is a Professor of Law at the Universicy of Tolsa Collcge of Law.
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sourced ke a torch. Hary Robiason noticed the Andi's headlights moving back and forth in the side
wizors of the U-Haul truck. His son, Sidney, looked out the right mirror and saw the flames ignite, He
said, “That's Mama's car,” asd Hary pulled over znd got out of the cab. The Audi was moving toward
them sliding sideways, and fire aad smoke wers coming out of the trank. The Andi came to a stop and
rolled backwards outo the grass by the side of the road. Due to his arthrifis, Harry was anly able to hobble
toward the car aad Sidney reached it first Harry tded to open the doors on the ddver's side, and then
moved around ths car w try the doors on the other side. When he reached the passenger side, the rear
window blew out, and the fire szcmed to erupt at the back of the car. Hary could see his family
strugpling imside. Sam appeared to be banging bis head against the window, trying to break out
Meanwhile, Sidney was pounding on the outside of the windshield with his fist. Tust when it seemed thar
Eay, Evz, and Sam would never get out of the car alive, a hem came to their rescne.

Mike Miller first naticed the Ford Torino when he passed it on the rght. As he looked over at the
driver, Mike could tell he was drunk. At a corve further down the highway, the Torno pearly came to a
stop and nearly went off the road, but it got back on the highway, practically running over some barrels
beside the road. Then it picked np speed and passed Mike. A short Hme later Mike saw a ball of fire, He
immediately stopped and raa over ta the burning Andi, leaving his car door open and the engine rmning.
As he ran, be thought perhaps he should have driven back to the tollgate at the entrance to the Tumer
Tumapike to report the accident instead of trying to help the people in the burning car himself.

By the time Mike rached the Audj, the passenger compartment was engulfed in flames and filled
with smoke. All be could see inside were two dark figures maving around, but he could hear pzople i the
car screaming and banging on the windows. Sidney was not doing any good beating on the windshield
with his fist, so Mike pushed him aside and Kcked ‘at the windshield. As it started to cave in, he gave it
amother push and knocked a big hole through the windshield on the passenger side.

The fire was so intense by now that it look=d as if there were a flamethrower in the back of the
car with the blaze swirling around and concentrated on the driver's side. As flames coded around the hole
that Mike had made in the windshield, two arms appeared. Mike reached down to grzb Sam's arms ahove
the elbows, but Mike's hands slipped off the burning flesh. He grabbed Sam again, this time by the wrists,
and polled his head and shoulders throngh the hole. While Mike dragged Sam off the hood of the car,
another man on the scene, Etsel Wamer, pulled Eva through the hole.

The fire continned to burn furicusly, and Mike could not ses anyone else through the thick black
smoke in the car, Then he heard Harry yell, “Get my wite out of there.” Mike looked through the hole and
a hand suddenly appeared reaching through the smoke and flames. Kay had felt Sam and Eve go out of
the car, and when nobody reached in for ber, she figured that she most be on the wrong side. She moved
over to the other side of the car and stack her hand out. Mike grabbed her wrist and pulled as hard as he
could. Luckily, Kay weighed only 98 pounds, and she practically flew through the hole and ont of the
inferno.

Mike helped the three victims move away from the burning car. After taking oaly a couple of
steps, Mike heard a small explosion from inside the car. Mike did not look back, but kept walking, only
fastzr, and be got the three victims to lie down. Kay and Eva had been wearing polyester blouses, which
had melted aad were stuck to their bodies.

The highway pairol arrived on the scene, then the fire department, and finally an ambnlance.
Highway Patrol Trooper Spencer walked to the Ford Torino to question Lloyd Hull, who had a two-inch
gash on his Jower lip, but was otherwise unhurt. Since Mr. Hull was obvioosly drank, Tmooper Spescer
arrested iim 2nd tock him to the hospital to have his ip sewn up, and then to jail, where he remained for
fourtezu days. , .

Kay, Sam, and Eva Robinson all rzceived severe burns. Sam suffered first and second degree
burns on his face, neck, upper back, and arms. A nostdl was burped, and he had a deep scar on his rght

check, and keloid scars on his chin, ares, and hands. Becanse she had been in the bumning car loager,
Eva's injuries were wore serious, She suffersd thind degree bums on her neck, shoulders, and arms. Her
vocal chords werc burned, aad she requircd skin grafts oz ber back, shoulders, and right hand.
Fortunatsly, though, Eva had covered her face, and it had not been burmed as badly as it otherwise might
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have been. Both Sam and Eva were hospitalized for six weeks in Talsa, and spent many months
undergoing physical therapy and reconstructive surgery.

Since Kay Robinson had besn trapped in the burning car the longest, her bums were the most
horrible of all. She had burns on forty-eight percent of her body — thirty-five percent of which were third
degree. Kay was in the intensive care wnit for seventy-seven days and was hospitalized in Tulsa for
another several months. She underwent thirty-four operations, all but two of which were onder general

anesthetic, for skin grafts and other reconstructive sorgery. Most of her fngers were ampntated, and she .

had scvere scaming over the entire upper part of her body. Eva md Kay also suffersd severs
psychological trauma both from the ardeal and from their permanent disfigarement.

With his wife and children hospitalized, Harry Robinson began the pxocess of secking redress for
their injurics. The effort was to continne for more than fifteen years in state and federal tial courts in
Oklahoma, a federal trial court in Arizona, the Oklahoma Supreme Cowmt, the United States Court of
Appeals for the Tenth Circuit, and the United States Supreme Conrt. Along the way the Ltigation wounld
produce a landmark Supreme Court decision in the area of personal jurisdiction, World-Wids Volkswagan
Corparation v. Woodson.

IL FILING THE LAWSUIT

Hamy Robinson first retained a Tulsa attomey named Charles Whitshook who brought in the
Talsa 1aw firm of Greer and Greer, headed by two brothers wha had specialized fn personal infury
lifigation for many years. Jefferson Greer was the Iead attormey, bat his younger bruther Frank devoted a
significant amount of his time to the case as well. Mr. Greer was a prominent member of the persunal
injury plaintiffs’ bar, baving served as President of the Oklahoma Trial Lawyers Association in 1966 and
as a Governor of The Association of Thal Lawy=rs of Araerica in 1977. He had more than twenty years of
experience trying personal injury cases and had handled some of the earliest products lability cases in
Oklahoma.

Lloyd Hull was an obvious defendant, but he had no lability insurance, and conscquently any
judgreent the Robinsons could obtzin against him wonld be uncolectible. To obkin an enforceabls
judgmeat, the Robinsons would have to sue the mannfacturer of the Andi on a products liability claim. To
prevail, they would need to establich that the Audi was defective and that its defects had cansed their
injudes. .

At the £me of the Robinsons' arrident. the law of products lability was undergoing fimdamental
change in Oklahoma Pror to 1974, a manufacturer's lability ender Oklahoma law for injuries cansed by
a defective product conld be based upon one of only two theories: negligence, or breach of express or
implied warranties of the manufacturer. In 1974, the Oklahoma Supreme Court adopted a role of strict
Lability for mannfactarers for defects in their products in Kirkland v. General Motors Corparation,
relying on secion 402A of the Restatement (Second) of Tarts. Thus, if the Robinsons conld establish that
the Andi was defective, its manufactarer would be stricdy liable for their injudes, repardless of
unegligence,

The dollar amounts of jury verdicts in personal injury cases had been increasing dramatically
duzing the 1970s. In Febmary 1978, a Califomnia jury retumed a verdict for $128.5 million in Grimshaw v.
Ford Motor Company. There were a number of similadities betwezn the Grimshaw, case and the
Robinson's case against the manufacturer of the Audi. In Grimshaw, the gas tank of a 1972 Ford Pinto
exploded when the Pinto was “rear-ended” while stalled on a freeway. The driver died as a result of the
fire, and Richard Grimshaw, a thirteen-year-old passenger, suffered severe boms on his face and entire
body. It was evident that there was the potential for the Robinsons to recover a substantial, pethaps multi-
million dollar verdict The extent of their injuries, the pain and suffering, and the psychological trauma
would surely win a jury's sympathy. Oua the other hand, the Oklahoma law of products liability was in its
early stages of development, and there were a number of wnsetiled legal issues. The tal would be
complicated by the need for testimony by experts in antomotive engincering and safety, as well as the
nsual medical experts and experts on damages. Moreover, the German aute manufacturers had earned a
reputation for being partienlarly aggressive defendants. While Mr. Greer realized at the ontset that the
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case wonld be dificult to try, he could not have anticipated the exteat of the obstacles he would
encounter. .

An aspect of the Robicsons® case that Mr, Greer immediately recognized a5 significant was the
fact that the accident had occurred just a few miles ontside of Tulsa County in Creek County, Oklahpma,
making venoe proper in Creek County, An oil boom had come to Creek County at the turm of the ceatury,
bot had ended shoztly after Werld War I, and it had been an especially depressed arca during the 1930°s,
By the 1970's, Creck County was a blue-callar commumity that had become known to personal fjery
lawyers throughout the state as being particularly sympathetic to personal injury plamtiffs. The
attractiveness of Creck County as a plaintiffs' venne was and is demonstrated by the numermns change of
venne cases that have origineted there, Mr. Greer regarded Crmek County as oae of the best venues in
which to try 2 personal injury lawsuit in the United States. He rated it on a par with Dade Cormty, Florda,
or Cook Couaty, Dlinois, both notorionsly high-verdict jurisdictions, and he estimated that 1 case in Creek
County was worth twice as much as it wonld be in Tulsa County.

Mr. Grzer kmew be needed to be prepared for the defendants’ attempt to defeat venue in Creck
Coumty through removal of the case to the United States Distdet Coert for the Northern District of
Oklahoma in Talsa, a standerd defense strategy in cases involving nonresident defendants. Since the
Robinsons had been citizens of New York, he would have to name defendants who were also citizens of
New York to destroy diversity of citizenship and thereby block removal After verifying that Seaway
Volkswagen, Inc., the car dealer from whom the Robinsons had purchased the Andi, was incorporated i
and had its principal place of business in New York, Mr. Greer named Seaway Volkswagen as one of the
defeadants in the case. He also named World-Wide Volkswagen, Inc., the distdbator which supplied the
Andi to Seaway Valkswagen, as another defendant. Warld-Wide Volkswagen was also a citizen of New
York, since it was incorporated there. The other defendant originally named in the case was Valkswagen
of Amedca, Inc., which bad imported the Audi from Germany and was a citizen of New Tersey,

Mr. Greer filed separate petitions on behalf of each of the Robinsons in the Bristow Division of
the District Court of Creek County on October 18, 1977. The Presiding Judge was Charles S. Woodson.
Each of the petitions alleged a single canse of action for products liability based on defects in the design
and location of the Aundi‘s gas tank.

On May 23, 1978, Mr. Greer filed amepded petitions im which he added Volkswagenwerk
Aktiengesellschaft (Volkswagea of Germany) as a defendant Af the time Mr. Greer nnderstood that
Volkswagen of Germany had manufactored the Audi. He later was informed throngh a conversation with
defense counsel and in responses to his interrogatories that the manufacturer of the Andi was Andi N, sU
Auto Union Aktiengesellschaft (Aundi NS, Accordingly, on Tune 14, 1978, he obtained an order
substituting Audi NSU for Volkswagen of Gemmany as the defendant manufactarer. The correct ideatity
of the Andi‘s meonfacturer would later become a crucial issue in the case.

Volkswagen of Germany, Volkswagen of America, and Andi NSU were affiliaed compazies,
aad all were represerted i the United States by the prestigions Wall Street law firm of Herzfeld and
Rubin. Rhodes, Hionymus, Holloway aad Wilson, a Tolsa law fim specializing in insurance defense,
was retained as local counsel. Bert Jones, 2 senior partner 2t Rhodes, Hirronymous, todk charge of the
case in Tulsa. Scparate counsel were needed for the other defendants, World-Wide and Seaway
Volkswagen, and Mr. Jones recommended Tulsa lawyers Mike Barkley and Dan Ropgers, respectively, to
represent them. '

Mike Barkley was twenty-nine years old at the Hme, and he had recently set up his own office.
Before that, be had been aa associate for several years at Rogers, Rogers and Jones, an inserance defense
firm in which Dza Rogers was a pamed partner. Having been on his own far only a short while, Mike was
thrilled to get the call from Mr. Jones conceming the case, and he was cager to defend his uew client,
Werld-Wide Volkswagen.

Volkswagen of America, World-Wide, and Seaway Volkswagen each filed special appearances to
contest jurisdiction in Oklahoma and venre in Creck County, and after a bearing on December 21, 1977,
Judge Woodson overruled their special appearances. Hamy Robinson's deposiion was taken on
Decerrber 30, and the defendants learned that prior to the accident he and Kay Robinson had sold their
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home and business in New York and had already purchased a new home in Azizora. On Janmary 5, 1978,
the defendants joined in a petition for removal to the United States District Court for the Northern District
of Oklahoma, claiming that the Robinsons wers mo longer citizens of New York, aad consequently,
federal subject-matter jurisdiction existed based on diversity of citizenship.

M. Greer responded with a motion to remand in which he contended that although the Robinsons
were in the process of changing their citizenship, they did not become citizens of Arizana ontil ardving

there afier their release from the hospital in Tulsa. He argoed that when their petition was filed In Creek

County, the Robinsons were still citizens of New York, like World-Wide Volkswagen and Seaway, and
ths there eould be no federal subject-matter jurisdiction based on diversity of citizenship.

[section on removal edited out]

II. THE BATTLE OVER JURISDICTIO

Simce removal had not been successful, World-Wide Volkswagea's only way to avoid trial in
Creek County was by establishing that Oklahoma lacked personal jorisdiction over the company. On
January 5, 1978, the same day the defendants had fled the petition for removal, World-Wids Volkswagen
and Seaway Volkswagen had filed scparate motions for Judge Woodson to reconsider his order
overruling their special 2ppearances. No action had been taken on the motions to reconsider while the
case was in federal conrt, but onee it was remanded to Creek Comnty, Mike Barkley had the motions set
for rehearing. . .. :

In 1978, Oklahoma had two long-arm jurisdiction statntes that permitted jts contts to exercise
jurisdiction over nonresident defendants, sections 187 and 1701.03 of title 12 of the Oklahoma Statmtes.
Section 187 had been adopted in 1963 and was based on the Nllinois long arm statute, Althongh section
187 anthorizzd the assertion of personal jurisdiction over nonresidents with respect to canses of action
arising from a variety of acts, none of these applied to World-Wide Valkswapen. Section 1701.03 had
been adopted In 1965 'as a part of the Uniform Interstate and Intemational Procedure Act It was
somewhat broader than scction 187 and authorized the cxercise of personal jurisdiction over 2 nonresident
defendant a3 to causes of action arising from cither of the following:

(3) cansing tordous injury in this stat= by an act or omission in this state;

regularly does or solicits business or engages in any other persistent conrse of condoct, or
derives substantial reveone from goods nsed or consumed ar services rendesed, in this state.

The Robinsons® injuries had occurred in Oklahoma, but the acts or omissions of Wordd-Wide
Yaolkswapen that were alleged to have cansed the injuries would appear to have been in New York, rather
than Oklahoma Moreover, World-Wide Volkswagen's distribution franchise was limited to Connecticut,
New York, and New Jersey, and it neither conducted business in Oklahoma nor derived any reveans from
the state. Thos, there seemed to be a strong basis for argning that World-Wide Volkswagen was not
subject to personal jurisdiction under Oklahcma's long-amm statutes. On the other hand, only two years
before, the Oklahoma Supreme Cowmrt had held that section 1701.03 asthorized the assertion of
jurisdiction over Volkswagen of America and a Volkswagen distributor in Texas in another products
liability case.

[Attomey Claire] Eagan argued to Judge Woodson that Oklahoma did not have personal
jurisdiction over her client under section 1701.03, because World-Wide Volkswagen did not sell any
automobiles in Oklzhoma. In addition, she maintained that constroing section 1701.03 to extend personal
jurisdiction over World-Wide Volkswagen would violate the Due Process Clause of the Fonrteenth
Amendment to the United States Constitution. Judge Woodson zdvised the inexperienced lawyer that the
Fourteenth Amendment did not camry moch weight in Creek County, and the motion to reconsider was
denied.
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Ms. Eagen was rzady to abandon ber effort, but Mike Barkley was convinced that Creek Couarty
bad no jurisdiction over his clieat. He told ber to prepare an application to assume origiaal jurisdiction
and a petition for a writ of prohibition and file it with the Oklahoma Supreme Court. Although
Volkswagen of America and Audi NSU had also objected to jurisdiction at the tral court level, they did
not join in World-Wide Volkswagen's petiion to the Oklahoma Snpreme Court. However, Seaway
Volkswagen, the autn dealer, did join in the petition. Seaway Volk~wagen's liability was based on its
baving sold a defective product that World-Wide Volkswagen had supplied, and therefore, it was entitled
to indemmity from Warld-Wide Volkswagen. Morcover, as long as Seaway Volkswagen did not take a
position that was adverse to World-Wide Volkswagen, it would be zntitled to indemnifcation for its
attorney's fees. Consequently, World-Wide Volkswagen assumed primary responsibility for defending the
case against Seaway Volkswagen and jtself, and Seawzy Volkswagen took 2 pazsive role thronghout the
litigation, joining in all of World-Wide Volkswagen's actions.

The Oklahoma Supreme Court granted the application to assume original judsdiction, bat it

denied the wiit of prohibition. Mr. Greer maintained before the Oklahoma Supreme Conrt that judsdiction

existed under both paragrapbs (3) and (4) of section 1701.03, citing the Tlinois Suprzme Court's holding
in Gray v. Americon Radigtor & Standard Sanitary Corporarion. The Gray case involved am
interpretation of the provision in the Illinois long-arm statutz that anthorized the assertion of jurisdiction
arising from the “commission of a single tort within this State. Reasoning that a tort was not complete
until a plaintiff sustained an injury, the Ilinois Supreme Court decided that a defendant that had
manufactured and sold a defective product in another sta'e cormitted a tort in Dlinois and was therefore
subject to jursdiction there, because the plaintiff's injory resnlting from the defect was sustaiged in
Ilinois. .

" The Oklahoma Supreme Court ruled that a sircilar interpretation of paragraph (3) would render
paragraph (4) nngatory, becansc it would make it impossible to have a tartious injary in the state cansed
by an act or omission outside the state. Nevertheless, it held that paragraph (4) conferred Judsdiction over
World-Wide Volkswagen, because given the retail value of the Andi, Word-Wide Volkswagen had
dedived substantial revenue from the Robinsons' use of the Andi in Oklahoma as well as fom the sale of
cther antomnhiles that from time to ime would foreseeably be used i Oklzhoma The Oklahoma
Supreme Court explained its holding as follows:

The prodoct being sold and distributed by World-Wide aud Seaway Volkswagen is by its very
design and purpose so mobile that World-Wide and Seaway Volkswagen can foresee ity possible
use i Oflahoma. This is especially troe of the distibutor, who has the exelasive right to distdbnie
sach avtomobile in New York, New Jersey and Comnecticnt The evidence presented below
demonstrated that goods sold and distribated by Werld-Wide and Seaway Volkswagen werz nsed
in the Stats of Oklzboma, and mnder the facts we believe it reasonable to infer, given the retail
value of the antomobile, that World-Wide and Seaway Volkswagen derive sobstanfial income
from antomobiles whick from time to time are ased in the State of Ollahoma. This being the case,
we bold that ender the facts presented, the trial conrt was justified in concludiag that Ward-Wide
and Seaway Volkswagen derive substantial revenoe from goods used or consnmed in this State,

As soon as the Oklahoma Supreme Court's decision came down, Mr. Barkley told Ms. Eagan to
pack her bags becanse they were going to New York. Mr. Barkley was still not ready to give up, and he
wanted to obtain anthorization from his client to petition the United States Supreme Court for certiorari.

When Mr. Barkley and Ms. Eagan met with World-Wide Volkswagen's corporale counsel and its
insurer in New York, both refused to autherize them to incur any additional legal expenses contesting the
Jurisdictional issuc. Their justification was that World-Wide Volkswagea was entitled to indemnification
against Volkswagen of America and Aundi NSU for the same reason that Seaway Volkswagen was entitled
to be indemnified by World-Wide Volkswagen. Since World-Wide Volkswagen was not willing to pay to
take the casc 0 the United States Supreme Court, Ms. Eagan thought the battle gver jurisdiction was

finally at an end.
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But Mr. Barkley took Ms. Eagan across the street to the offices of Herzfeld and Rubin, the law
firm representing Volkswagern of America 2ad Audi NSU. Mr. Barkley explained to the lawyers at
Herzfeld and Rubin that if World-Wide and Scaway Volkswagen were dismissed for lack of personzl
Jurisdiction, Volkswagen of America and Audi NSU conld remove the case to federal court end avoid a
trial before 2 “plaintiff's jury” in Creek County. He managed to convince ther that it was in their clients'

interests to underwrite the legal expenses of taldng the case to the Unitéd States Supreme Court, )

particolarly since their clicats wers alwady obligated to indemnify Word-Wide and Seaway
Volkswagen's legal expenses. As a result of Mike Barkley's meeting with Herzfeld zad Robim,
Volkiswagen of America and Andi NSU agreed to pay for World-Wide Volkswagen's petition for
certiorarl. In addition, Herzfeld aad Robin would participate in the preparation of the briefs, aad a senior
partner of Herzfeld and Robin, Hzrbert Rubin, wonld argue Waorld-Wide Volkswagen's canse before the
Sopreme Court instead of Mike Barkley. Had the “upstream™ defendants not paid World-Wide
Volkswagen's legal expenses, there wonld have been no World-Wide Volkswagen Corp. v. Woodson
d=cision by the United States Supreme Court.

The work began on the petition for cerfiorari. The weakest link i the Oklaboma Supreme Contt's
opinion was its conclasion that World-Wide and Seaway Volkswagen derived substntial revenne from

the vse of antomobiles in Oklahoma, shice it was likely that no automchiles they had ever sold, aside -

from the Robinsons® Andi, had beca ased in Oklahoma. However, the Oklzhoma Supreme Counrt is the
final amthority on matters of Oklahoma law, such as the meaning of the phrase “derives scbstantial
revenue from goods msed . . . in this stzte” in section 1701.03(4). The oaly issue the Tinited States
Sopreme Court could address was whether Oklahoma's exercise of jarisdiction over Warld-Wide ‘and
Seaway Volkswagen violated their dghts ta due process of law under the Fourteenth Amendment to the
United States Constitution.

The bref accompenying World-Wide and Scaway Volkswagen's petifion for certiorari
emphasized the Sapreme Conrt's three most recent cases in which it had raled in faver of defendants
contesting personal jursdiction. In Hanson v. Denckla, the Supreme Court first articnlated the rule that
for a defendant to be subject to a state court's jurisdiction, there mnst “be some act by which the
defendant purposefully avaiis itsclf of the phvllege of condurting activities within the form State, thns
invoking the benefits and protections of its laws.” The Supreme Court again employed this “purposcfol
availment” requirement to strike down state courts' assertion of jurisdiction over nonresident defeadants
in Shaffer v. Heitner and Eulko v. Superior Court, and World-Wide aad Seaway Volkswagen urged its
application i their own case. They pointed oot that the Robinsons were responsible for the Andi's
cntering Oklzhoma, and argued that they shoald not be snbject to jurisdiction in OXlahoma becanse of “a
fortuitons event precipitated by the omilateral, voluntary act of the Robinsons in drving thropgh that
state.” World-Wide and Seaway Volkswagen farther argued the mere fact it may have been foreseceble
that the Robinsons might drve to Oklshoma should not be enough to permit its coarts to exercise
jurisdiction over the companies; otherwise, any local scller wonld become subject to suit in every state
where a purchaser might take a prodnct. They contended that to provide a sufficient basis for jodsdiction,
foreseeability had to be coupled with the “affliating circumnstances” that the seller purposefully svailed
itself of the benefits of the fornm state, :

Mr. Greer responded that World-Wide and Seaway Volkswagen were parts of a national network
of Andi dealers, including one located in Tnlsa on Routc 66. Consequently, both World-Wide and
Scaway Volkswagen conld reasopably anticipate that purchasers of their antomobiles would travel to
Oklahoma and require servicing there. He also cited a number of cases npholding jurisdiction where torts
committed m another state resulted in injuries in the forum state. The Robinsons’ bricf in opposition to the
petition for certiorari concluded with an appeal to the Sopreme Court that it not retor to the restrictive
jurisdictional doctrine of Pennoyer v. Neff, which the Supreme Court had rejected twenty years before,

The Supreme Court grants fewer than five percent of the theusands of petitions for certiorari that
are filed with it cach year. The chances of baving ope's case heard by the High Court are therefore
ordinexily slim, but the likelihood that the Court wonld grant World-Wide Volkswagen's petition seemed
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especially remote. Not only had the Supreme Court heard few cases involving personal jurisdiction nver
the preceding two decades, but it had denied nomerous petitions for certiorari Presenting issues shmiler to
those raised by World-Wide Volkswagen. .

Oae aspect of World-Wide Volkswagen's case, however, distinguished it from the others: it was
the first petition for certiorari in a products Hability case where the allegedly defective prodoct had bezn
brought intn the forum stzts by a consumer, rather than by the mannfactorer or a distdbutor. This wonld
prove to be crucial to the Supreme Cowt's decision that Oklahoma lacked judsdiction over World-Wide
Volkswagen and Seaway. Another factor that may have imflnenced the Supreme Comrt wes the
caincidenta} filing of an appeal in Rush v. Savchuk, a case from Minnesota involving &n issue of quasi in
rem jorisdiction. The Supreme Court noted probable jurisdiction in Rusk v, Savchuk on the same day that
it pranted World-Wide aad Seaway Volkswagen's petition for certioras, and ordered the two cases set for

argument together.

-

World-Wide and Seaway Volkswagen's batile over furisdiction ended with the Supreme Couart's
decision (WWVW v. Woodson, infra), which has become a staple of civil procedure courses and
casebooks since 1980. But the battle over jurisdiction was only 2 preliminary skirmish in the many years
of litigation that lay ahead for the partiss who remained in the case.

+ = o —— . ————

Subsequent Histary

On remand, case went to trial. Jury rendered verdict for D. That was appealed & there was a second
trial, but ultimately, after 20 years of litigation, Robinsons received nothing.
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PRIVATE ENFORCEMENT

by .
Stephen B. Burbank, Sean Farhang & Herbert M. Knitzer

i % V]

II. GENERAL HISTORICAL, CULTURAL, AND POLITICAL INFLUENCES ON
PRIVATE ENFORCEMENT

For most of its history, by reason of the circumstances of its
founding, the United States has depended far more on state and local
laws and institutions than it has on federal laws and institutions for
solutions to systemic problems unremedied by judge-made common law
rules applied in actions between private parties. States have historically

had primary or exclusive responsibility for the maintenance of order, the
protection of public welfare, and the provision of government services.
Moreover, although disagreements about the need for and permissible
extent of national governmental institutions have existed since the
founding, the federal Constitution reflects a preference for both limited
government and decentralized government with regard to internal
affairs. >

There have been at least four periods in U.S. history when federal
laws and institutions made notable encroachments on a landscape
previously either free of legal regulation by statutory or administrative
law or dominated by state institutions: (1) during and immediately after
the Civil War in the 1860s, (2) during the Progressive Era that bridged
the nineteenth and twentieth centuries, (3) during the Great Depression
in the 1930s, and (4) during and following the Civil Rights and “Great
Society” period in the 1960s. Despite enormous increases in federal
regulation since the 1960s, the states of the United States continue to
guard their prerogatives, even if inconsistendy,” and it remains true that
most law governing citizen-to-citizen relationships is state law and much
_of that is judge-made common law.

Cultural explanations, often emphasizing a litigious populace, an
imperial judiciary, and an entrepreneurial bar, dominate discussions of
the role of litigation in American society. Kagan is correct, however, that
“adversarial legalism in the United States does not arise from a deep-
rooted American propensity to bring lawsuits.”* Notwithstanding a
decades-long organized campaign by American business to demonize
lawyers and litigation, there is robust empirical evidence supporting
Kagan's observation that “[m]any, perhaps most, Americans are reluctant
to sue ...."” Moreover, subsequent work in political science, discussed
below, both confirms and extends his alternative explanation, namely
that “American adversarial legalism arises from political traditions and
legal arrangements that provide incentives to resort to adversarial legal
weapons,”™ making clear the centrality of purposefully designed private
enforcement regimes to the increase of adversarial legalism. This work
demonstrates that cultural explanations of private enforcement
drastically oversimplify and that institutional considerations have been
consequental.

In recently published work, Sean Farhang uses both statistical
analysis of systematically collected data and qualitative empirical work
focusing on federal civil rights legislation to show that the choice of
private enforcement as opposed (or in addition) to administrative
enforcement by the federal government tends to reflect concern in the
dominant party in Congress about subversion of legislative preferences if
enforcement were commnitted to an administrative agency under the
control of an ideologically distant executive.” In a complex system of
separated but interdependent governmental powers, it is as difficult to
repeal as to enact legislation. Where, therefore, the status quo is “sticky,”
the choice of private over administrative enforcement may afford
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protection to congressional policy long after the governing majority has
been replaced by legislators with different preferences. Moreover,
because private enforcement regimes create incentives for lawyers and
litigants—again, “judicial enforcement” is a misnomer—they also provide
some protection against subversion by an ideologically distant judiciary
(in a system in which judges are politically appointed). Thus, as Farhang
predicted, federal statutory private enforcement regimes are associated
with periods of divided government, and the great majority of them
endure through periods of control by the party that was in the minority
when they were enacted.”

Although cultural explanations of adversarial legalism oversimplify,
there is certainly a historic willingness of Americans, self-reliant and
insistent on their rights, to take their grievances to court. Until the
Progressive Era, however, there was virtually no federal statutory or
administrative law available to solve unremedied systemic problems
through private enforcement, and although the New Deal added to that
store considerably, a variety of legal barriers hindered access to court. As
we discuss below, the Federal Rules of Civil Procedure eliminated or
lowered a number of those barriers. Litigation of consequence requires
lawyers and thus financing, however, and those who can afford to litigate
may not be the people most intent on righting the wrongs of society.

The vast increase in private enforcement actions under federal law
that started in the late 1960s reflected in large part the congruence of
three developments: (1) the enactment of many new federal statutes
specifically authorizing (or interpreted to authorize) private rights of
action, (2) the proliferation of means to finance private enforcement
litigation, including Legal Services programs funded by the government,
the growth of privately funded nonprofit advocacy organizations
subvened through favomble tax treatment, parhcularly in the civil rights
and environmental fields,” damages provisions sufficient to attract
lawyers relying on contingency fee agreements, statutory attorneys’ fee-
shifting provisions favorable to prevailing plaintiffs, and the modern class
action (which, as we discuss below, dramatically enlarged the scope for
contingent financing), and (3) clianges in the legal profession, attracted
by these new opportunities to do well, sometimes by doing good, and
freed of some of the most seriously anu-compeutwe aspects of self-
regulation (i.e., a ban on advemsmg) Much of the impetus for these
developments came from the political dominance of the Democratic
Party during the 1960s.

A great deal has changed since these developments promoted
private enforcement in the United States. In a recent article about the
demand for and supply of legal services, Gillian Hadfield observes that,

the vast majority of the legal problems faced by (particularly poor)

Americans fall outside of the “rule of law,” with high proportions of

people—many more than in the UK, for example—simply

accepting a result determined not by law but by the play of markets,
power, organizations, wealth, politics, and other dynamics in our
complex society.

To the extent that Hadfield’s findings apply to private enforcement,
it may be important to consider how, notwithstanding the “stickiness of
the status quo,” those with the power to determine the efficacy of private
enforcement regimes in action may subvert the policy preferences of the
enacting Congress. As we shall discuss, two related means are
underfunding of the courts and judicial actions, often under cover of
resource constraints, that compromise steps previously taken to afford
effective access to court.
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B. Procedure

The 1938 Federal Rules of Civil Procedure provided a systemn that
could attract a great deal of private litigation, including litigation enforcing
statutory and administrative law. In the years following 1938, a number of
Supreme Court decisions, including Hickman v. Taylo’” and Conley v.
Gibson,” embraced the concepts of notice pleading and broad discovery.
Eventually, however, notice pleading, broad discovery (unleashed further
by amendments to the Federal Rules in 1970), and a restrictive view of
summary judgment assumed a different complexion in light of statutory
incentives to litigate (e.g., a host of new federal statutes with pro-plaintiff
feeshifting provisions), the modern class action, and a bar responsive to
such incentives and assisted by decisions striking down anti-competitive
regulations like the traditional ban on advertising.”

As the volume of federal litigation increased, and as the federal
judiciary became more conservative,” the rulemakers responded by
turning to one approach after another—from managerial judging, to
sanctions, to summary judgment.” Although different in many respects,
these approaches share the quest for greater definition of claims and
defenses and the ability it affords courts to make rational judgments as to

Issues, Knowns, and Unknowns 1 (RAND, Occasional Paper, 2010), available at
http://www.rand.org/ content/dam/rand/pubs/ occasional_papers/2010/RAND_
OP306.pdf; see also Maya Steinitz, Whose Claim is this Anyway? Third-Party Litigation
Funding, 95 MinN. L. Rev. 1268, 1275-76 (2011). From the perspective of access to
court for private enforcement, insurance is not an important consideration for
plaintiffs because of the combination of contingency fees and the American Rule;
liability insurance that covers both indemnity and legal expenses is obviously
important for defendants. Moreover, it is our impression that the incidence and
coverage of pre-paid legal service plans is not consequential for these purposes. The
same is true (at least for the present) of ALF. ALF has only recently made an
appearance on the U.S. legal scene; it confronts significant barriers erected by the
selfregulating legal profession. See Gillian K. Hadfield, The Price of Law: How the
Market for Lawyers Distorts the Justice System, 98 MicH. L. Rev. 953, 979-82 (2000);
Anthony J. Sebok, The Inauthentic Claim, 64 VAND. L. Rev. 61 (2011). In addition, to
the extent that ALF is focused on investing in cases with the potential for substantial
recoveries, it seeks entry into a market in which both the contingency fee and class
actions are well-established. That may help to explain why a recent study found three
segments of ALF business, two of which involved loans, one to (usually) personal-
injury plaintiffs and one to plaintiffs’ law firms, and one of which involved investment
in commercial (intercorporate) lawsuits. In their loan activities, ALF providers can
be viewed as substituting for banks in a time of tight credit, charging (high) interest
rather than taking a percentage of any recovery. See Garber, supra.

™ 320 U.S. 495 (1947).

™ 855 U.S. 41 (1957).

™ See Stephen B. Burbank, Vanishing Trials and Summary Judgment in Federal Civil
Cases: Drifting Toward Bethlehem or Gomorrah?, 1 J. EMPIRICAL LEGAL STUD. 591, 620
(2004).

™ See id. at 625,

" Id. at 624,
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whether a case should be permitted to proceed.” As discussed above,
however, they make more difficult efforts to determine whether existing
resources were inadequate to accommodate increasing caseloads.
Assessing the cost of modern federal litigation as a basis for procedural
reform is no easier, at least when the supposed cause of disproportionate
cost is discovery.

Increasingly over the last 30 years, probably the greatest source of
complaint voiced by critics of litigation has been the cost of federal civil
litigation, with the primary culprit said to be the cost of discovery,
particularly document discovery (most is born by the party from whom
discovery is sought and cannot be shifted ex post from the winner to the
loser). At the same time, however, thoughtful scholars and judges have
pointed out the potential costs of cutting back on discovery.™

The rulemakers have responded to complaints about discovery with
round after round of amendments designed to streamline the discovery
process.” Most recently, they fashioned amendments to address a
phenomenon that even skeptical empiricists understand may have
changed the landscape and the conclusions about costs and benefits that
one should draw from it: discovery of electronic documents, or e-discovery.
Yet, we do not know what the impact of e-discovery has been, because
anecdotes about discovery continue to dominate methodologically sound

7 See id.; Stephen B. Burbank, The Transformation of American Civil Procedure: The
Example of Rule 11, 137 U. Pa. L. Rev. 1925, 1930-31 (1989).

® “We should keep clearly in mind that discovery is the American alternative to
the administrative state. . . . Every day, hundreds of American lawyers caution their
clients that an unlawful course of conduct will be accompanied by serious risk of
exposure at the hands of some hundreds of thousands of lawyers, each armed with a
subpoena power by which misdeeds can be uncovered. Unless corresponding new
powers are conferred on public officers, constricting discovery would diminish the
disincentives for lawless behavior across a wide spectrum of forbidden conduct.” Paul
D. Carrington, Renovating Discovery, 49 Ara. L. Rev. 51, 54 (1997). Judge Patrick
Higginbotham, former Chair of the Advisory Committee on Civil Rules, also
emphasized the relationship of discovety to the ability to enforce congressional
statutes: “Congress has elected to use the private suit, private attorneys-general as an
enforcing mechanism for the anti-trust laws, the securities laws, environmental laws,
civil rights and more. In the main, the plaintiff in these suits must discover his
evidence from the defendant. Calibration of discovery is calibration of the level of
enforcement of the social policy set by Congress.” Patrick Higginbotham, Foreword, 49
Ara. L. Rev. 1, 4-5 (1997).

» They introduced (but then restricted the ambit of) required disclosures (i.e.,
without waiting for a discovery demand), see Fep. R. Crv. P. 26(a) (as amended in
1993 and 2000), presumptive limits on the number of interrogatories, see Fep. R. Crv.
P. 33(a) (as amended in 1993), and depositions, see Fep. R. Civ. P. 30(a)(2) (as
amended in 1993) and the length of depositions, see FED. R. Crv. P. 30(d)(2) (as
amended in 2000), and even purported to reduce the universe of discoverable
material (in the absence of a court order) from that which is relevant to the subject
matter of the action to that which is relevant to a claim or defense. See FEp. R. Crv. P.
26(b)(1) (as amended in 2000).
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research—a phenomenon characteristic of discourse about all of American
civil litigation.”

When evaluating criticisms of American litigation, it is important to
understand that, as Robert Gordon recently put it, “[c]areful studies
demonstrate that the ‘litigation explosion’ and ‘liability crisis’ are largely
myths and that most lawyers’ efforts go into representing businesses, not
individuals; unfortunately, those studies have had no restraining effect on
this epidemic of lawyers’ open expression of disdain for law.” With
respect to discovery in particular, empirical research conducted over 40
years has not demonstrated that it is a problem—disproportionately
expensive—in more than a small slice of litigation.™ Instead, study after
study has found that discovery is a problem in precisely the types of cases
that one would expect—high stakes, complex cases.” An October 2009
Federal Judicial Center survey of attorneys in recently closed federal civil
casesﬂagain failed to support the story of ubiquitous abuse or skyrocketing
cost.

Notwithstanding the failure of empirical study to verify the oft-told
tale of pervasive discovery abuse and pervasively crushing discovery
expense, the Supreme Court invoked both, together with the supposed
inability of federal judges to manage discovery, as reasons to change
federal procedural law—but not the aspects of that law that govern
discovery. Rather, in order that defendants in massive antitrust class
actions might be spared putatively impositional discovery,” the Supreme
Court made it more difficult for the plaintiffs in such cases to survive a
motion to dismiss. They did so chiefly by resuscitating the distinctions
between “facts” and “conclusions” that the drafters of the Federal Rules
had rejected and by transforming the motion to dismiss for failure to
state a claim upon which relief can be granted from a vehicle for testing
the plaintiff’s legal theory into a means to weed out complaints that,
shormn of conclusions, do not set forth sufficient facts to make the
plaintiff's claim plausible.” Thereafter, in another case where the Court

* Fora refreshing exception, see EMERY G. LEE I11 & THOMAS E. WILLGING, FED.
Juptcral Grr,, Nationar, Case-Basep Civis RuLes SURVEY: PRELIMINARY REPORT TO
THE JUDICIAL CONFERENCE ADVISORY COMMTITTEE ON CIVIL RULES (2009).

" Robert W. Gordon, The Citizen Lawyer—A Brief Informal History of a Myth with
Some Basis in Reality, 50 WM. & MARy L. Rev. 1169, 1199 (2009).

"™ See, e.g., Linda S. Mullenix, Discovery in Disarray: The Pervasive Myth uf Pervasive
Discovery Abuse and the Consequences for Unfounded Rulemaking, 46 Stan. L. Rev, 1393,
1440-42 (1994).

8 See, e.g., id. at 1437

" See LEE & WILLGING, supra note 80, at 40 (finding that median estimates of
discovery costs related to total litigation costs were lower than the median responses
to the question of what the proper ratio was between the costs of discovery and
litigation costs).

™ See Frank H. Easterbrook, Discovery as Abuse, 69 B.U. L. Rev. 635, 646 (1989).

* See Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555-56 (2007); Burbank, supra
note 18, at 113.
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was concerned about the costs of discovery—but there, the costs of
diverting the time and attention of high government officials—the Court
made clear what should have been obvmus, namely that the new pleading
regime applies to all federal civil cases.’

Notice pleading and broad discovery were created under the
auspices of the Supreme Court acting pursuant to congressional
delegation, Once firmly entrenched, they became part of the
background against which Congress legislated, part of the foundation of
congressional private enforcement regimes. They also became part of the
status quo and thus were highly resistant to change through the
lawmaking process that brought them forth—the Enabling Act” process.
From this perspective, desiring to effect change, the Court was equally
hobbled by the inertial power of the status quo and the limitations
created by foundational assumptions and operating principles associated
with the Enabling Act process. The Court effectively amended the
Federal Rules on pleading through judicial decision because the Justices
knew that, even if amendments through the prescribed process couid
survive congressional review, they would embroil the process and the
Court in political controversy.

It is no surprise that the anecdotes one hears from the defenders of
the Court's recent pleading decisions have to do only with the costs of
litigation, not its benefits, or that there is no mention of the money that
would be required to replace private litigation as a means of securing
compensation and enforcing important social norms. Imagine the
reaction of the Chamber of Commerce if the proposal were to give the
Equal Employment Opportunity Commission adequate resources, raised
through increased taxes, to enforce federal anti-discrimination law.

It is widely understood that private litigation plays an unusually large role
in policy implementation in the U.S. as compared to a large majority of
industrial democratic countries with predominantly parliamentary systems.™”
This disparity appears significant in relation to the institutional differences
between separation-of-powers and parliamentary systems that we have been
considering. The discussion here suggests the possibility that these
institutional differences are at the root of the twin phenomena of a greater
role for private litigation in American policy implementation (noted by
Kagan), and a more limited and constrained American administrative state
(noted by Wilson), as contrasted with the norm in democratic parliamentary
systems. Focusing partly on separation-of-powers structures as an explanation
for American “adversarial legalism,” Kagan writes, “It is only a slight
oversimplification to say that in the United States lawyers, legal rights, judges,
and lawsuits are the functional eqmvalent of the large central bureaucracies
that dominate governance in high-tax, activist welfare states.”*

Interestingly, similar institutional arguments have been marshaled to
explain growing private enforcement (based on the American model, it is
often argued) in the European Union over the past several decades. Over
about the last decade there has been mounting scholarship demonstrating
growing reliance in the EU on regulation though the creation of rights that
are privately enforceable in both judicial and administrative fora.*” This body
of work yields the following set of insights about the growth of private
enforcement in the EU:

® It has been encouraged by decisions of the European Commission,

the European Parliament, and the European Court of Justice.
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¢ It has spanned the waterfront of policy areas, embracing the
regulatory domains of environmental, antitrust, securities,
intellectual property, anti-discrimination, and consumer protection
policy, among others.

e It has encouraged reliance upon procedural devices to aggregate
claims and upon economic damages to incentivize private
enforcement.

* It has involved expansion of private enforcement in adjudicatory
venues at the institutional levels of both the EU and its member
states.

Although there has been much talk of the “Americanization” of European
law—with private enforcement being a characteristic frequently attributed to
the American style of legal regulation—no one is arguing that the EU has
converged with the US. in the degree of its reliance upon private
enforcement, but only that the degree has increased materially in recent
decades.

There is disagreement about what has caused this development, and in
our discussion of the relationship between political institutions and private
enforcement, we highlight an explanation grounded in political institutions
that has been proffered by a number of scholars.” Putting aside other rival
or supplementary hypotheses,” we synthesize the political institutions
explanation as follows: Beginning in the mid-1980s, economic liberalization
in the EU and the push for an integrated market had the gradual effect of
displacing regulatory policymaking from member states to the governing
institutions of the EU. The EU governing structure is highly fragmented,
both vertically (between the EU and member states), and horizontally
(between the EU Council, Parliament, Commission, and Court of Justice).
Such fragmentation hampers the ability of those who make regulatory policy
to effectuate decisive enforcement action, with EU influence upon the distant
and heterogeneous bureaucracies of member states presenting a particular
challenge. The EU government does not have an enforcement bureaucracy
that penetrates the local level, and distrust of remote “Eurocrats” limits the
likelihood that it will develop a strong one in the near future,

This institutional fragmentation, and the impediments that it creates for
effective control by policymakers of an enforcement bureaucracy, may help
to explain growing EU reliance on the alternative of private enforcement.
The development of EU governing structures in Western Europe has
introduced forms of state fragmentation, and public distrust of a far-off
central government, that are familiar in the U.S. One outcome appears to
have been growing reliance on American-style private enforcement, though
surely in muted form.

¥ See Kagan, supra note 347, at 110; Kelemen, supra note 347, at 102; Kelemen &
Sibbitt, supra note 347, at 106,
* For a discussion of other explanations, see Kelemen & Sibbitt, supra note 347,
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HOW EQUITY CONQUERED COMMON LAW: THE

L RULES OF
EDERA PERSPECTIVE

StepHEN N. Susrint

I. ComuoN LAw, EQUITY, AND THE Feperat Rures oF Civin
PROCEDURE

Much of the formal litigation in England historically took place ir:
a two-court system: “‘common law" or “law" counts, and “Chancery’
or “equity” courts.”® Although they were complementary, law and eq-
uity courts each had a distinct procedural system, Juns?r}ldenoe. and
outlook. The development of contemporary American civil procedure
cannot be understood without acknowledging these differences. The
more {ormalized common law procedure has been 5o ridiculed that we
tend to ignmiudevdopnmtmmeetimpommnwdl. some of which
still endure, and that many of its underlying purposes atill make sense.
Conversely, especially during this century, equity has been touted in
ways that obscure the underlying drawbacks 10 its use as the procedural

model.
A. Common Law Procedure

The law courts had three identifying characteriatics: the writ or
formulary system, the jury, and single issue pleading.* Each matured
in England between the thirteenth and sixteenth centuries and later
influenced legal development in America. Ead!reprelente(.lameamof
confining and focusing disputes, rationalizing and crganizing law, and
of applying rules in an orderly, consistent, and predictable manner.

» Aﬂdvﬂydmhermdnuhd.&‘nsw. BLACKSTONE, COMMENTA-

ENGLAND 1047-89 (W. Lewis ed. 1898).
""-?'s:.";."ﬁm. Humowear FounpaTions or The Cosemon Law 26-46

A thmﬂlmxing'uﬂmdl,hdnqw.ndmn
(Hm‘“”}‘m mduul of the courts, see id. at 20-22; T. PrucxnerT, A Covcisz
Hmrony o THE Law 139:56 (Sth ed. 1956).

CIVIL PROCEDURE IN HISTORICAL
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Subjects of the king, desirous of royal aid, would bring grievances
to the Chancellor, who served as the king's secretary, adviser, and
agent. The Chancellor's staff, the Chancery, sold writs, *‘royal order(s)
which authorized a court to hear a case and inatructed a sheriff to se-
cure the attendance of the defendant.™® Clerks organized complaints
into categories, and particular writs came to be used for paricular
types of oft-repeated complaints.* Over time, “plaintiffs could not get
to the court without a chancery writ, and the formulae of the writs,
mostly compased in the thirteenth century to describe the claims then
commanly accepted, slowly became precedents which could not casily
be altered or added to."*

The writs gradually began to carry with them notions of what
events would permit what result or remedy. Ultimately, an organized
body of what is now commonly called substantive law evolved from the
writs.®® Distinct procedural characteristics developed for different writs.
Each writ implied a wide range of procedural, remedial, and eviden-
tiary incidents, such as subject matter and personal jurisdiction, burden
of proof, and methods of execution.® The writ of novel disseisin, for
instance, was designed to provide for the rapid ejection of one who was
wrongfully on the plainti{T’s land. It was accompanied by more expedi-
ticus procedures than the writ of right, which decided the ultimate is-
sue of ownership.*® The writ system also confined adjudication. The

8 S, MiLsom, supra note 24, a1 22

* See T. PLUCRNETT, supra noie 24, at 35354,

S, Mitsom, suprs note 24, st 25.

™ Sas H. Mang, DistzerATiONS ON EARLY LAW anp Cuzrom 389 (1886)
{“So great is the of the Law of Actions in the infancy of 1the Courts of
Justice, that substantve Iaw has at fiest the look of being gradually secreted in the
interatices of procedure . , . .").

 Sye F. MAITLAND, EQuiTy ALS0 THE Fouss or AcTion AT Cosneon Law,
Two Counrses oF LecTunes 296-98 (A. Chaytor & W, Whittaker ede. 1920),

% Ses id, a1 318-23, “Seisin" has & meaning similar to, but different from, posses-
sion. Feudalism renders dysfuncional our concepta of " “right,” or "dtle.”
See S. MiLsowm, mipra note 24, at 103-05. Other of the oxnmon [aw atternpt
wﬂin lenuwﬂnﬁﬂu?dmmgthdrmhe?m;n:mhm
writs of covenant and replevin. 1n covenant, the requirement of s probe-
bly improved the likelihood that only honest claims were pursued. Sor id. at 213. In

in, the distrainee (the plaintiff who says that his goods were y taken) is
mliudmlmummlmﬁdupwupmmu“haﬂfm value of the
chattels, conditioned on his loss of the suit and f; to return the chatiels to the
defendant.” S. Cosnn, Tue Cosndon-Law Founpation or Orvi Proczouns 19
(1971); see F. MammLAND, note 29, st 358, This, t00, should discourage Irivolous

sufts, as well as self- For conternporary to integruia different arezs of
substantive law with difTerent provedures, see of ized Blackeail and
Legalizad Theft: Consumser Class Actions and the 5 Dilsmms, 47

S. CaL. L. Ruv. 842, 900 (1974); Sander, Varisties of Dispute Processing, in THE
PounD CoNFERENCE, suprs note 6, at 65
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sbligation to choose only dne writ at a time limited the scope of law
rits, as did rules -severely restricting the joinder of plaintiffs and
iefendants.®
Like the evolution of the writ, the development of the jury trial repre-
sented movement toward confinement, focus, rationality, and a legal
of defined rules to regulate human conduct. Before the develop-
mtoflhejury.parﬁnatmmmonlawwemwmdbefmcod
through ordeal, battle, or the swearing of “compurgators.”*® With the
inception of juries, disputants began telling their respective stories to
their peers, who determined which version was correct. Because human
(mherthanGod)weretohuranddecid:mewe.mindivid-
usl might have found it favorable to present facts that might have
changed the minds of the now-human dispute resolvers. Once the idea
emerged that a special set of circumstances could necessitate a dilferent
m'diel,llwneedofmbcnndvellwhulbeenphmd:spedﬁefam
Mdmmnpdﬁclqﬂmmmmjuqmbw:
with it, therefore, the idea of consistent and predictable law application
by human beings, rather than divine justice by mysterious means. It
now became logical for a trial to focus on proof relevant (v those spe-
cific facts at lssue that carvy with them a legal consequence.®
Common law also evolved as a technical pleading system designed
wrunlveldngleiuue.Whenitbeamappamtmaspedﬁcfam
should bring about specific legal results, it made senie to determine
whether the plaintiff’s story, if true, would permit recovery and, if s0,
what facts were in dispute. Assuming the defendant did not contest that
hewapmpeﬂybmghtbefmdwmdmuﬂ,bnt still disputed the
an.theammmhwpmadmpetmiuedﬁmadamnnr.mdthm
confession and-avoidance, or traverse. Under single issue pleading, the
parties pleaded bsck and forth until one side cither demurred, resulting
in a legal lssue, or traversed, resulting in a (actual issue®®

8 Sy F. Jauzs, {-. & G, Hazazp, Jr,, Civil. Proczoune 462 (3d ed. 1985)
{hereinafter F, Jasizs . Hazanp (3d) F. ano.:%mm”.nmw.
" 5w H., L, AND Foace 252, 279 (34 od. 1878 T.
PLUCENETT, mZJ.nllhll:O.mmhwamnhmmz
EvowuTion of Our-Lzoat Syeren 186-87 (1980).
‘2‘.;Sn&mmm24.um2;'l‘. PLUCKNETT, nipre note 24, at
‘L:Sns.m.npnmw.nﬂ:'l‘. PLUCENETT, supvs note 24, at 409-10,
13-14,
% Ses 1 J. Csurrry, TreaTesz oN Preapenc 261-63 (1879); 8. Comn, supre
mﬂummhmm.mmu.wmmnmmm
32, m 22428, S H. Sterizy, A TREATEE oM THE PRinaries or
Preaoovo N Crve, CosrazaNg-A SusMArY View or THE Whows Pro-
cnmm-mnﬂurruuw(lnﬂ(wngnnﬁdm'dpludumdudu

common [aw: system).
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Lawyers well into the. nineteenth century on both sides of the At-
Jantic viewed the “common law” procedural system as comprising the
writ or form of action, the jury, and the technical pleading require.
ments that attempted to reduce cases to a single issue. This system be-
came rigid and rarefied.® Due to the countless pleading rules, a party
could easily lose on technical grounds.”™ Lawyert had to analogize to
known writs and use “fictions” because of the rigidity of some forma of
action.®® Lawyers also found other ways around the common law rigid-
ities, such as asserting the common count and general denials, which
made a mockery of the common law’s attempt to define, classify, and
darify.®

The common law procedural system, nonetheless, had its virtues.
The fol:mality and confining nature of the writs and pleading rules per-
mitted judges, who were centralized in London, to attempt (and ofien
to succeed) in forging a consistent, rational body of law, which provided
lawyers with analytical cubbyholes.*® The common law system, fur
thermore, permitted increased participation by the lay community. If
the pleading resulted in the need for a factual determination, it could be
sent to the county where the parties resided, ‘A judge from the Central
Court could easily carry the papers, reduced to a single issue, in his
satchel, and convene a jury at an “assize.” |

The-fmlngofum to a single {ssue also alded both judges and
lau_ryerl in thcireﬂnnlomldcnundandnpplydtelaw,uweliu
nn.ming lay jurors in resolving factual disputes. The use of known
writs, each with their own process, substance, and remedy, allowed the
integration of the ends sought and means used. The system presumably
achieved—or at least tried to achieve—some degree of predictability ‘
about what legal consequences citizens could expect to flow from their
conduct. Comparing the traditional common law system to that of his
own day, Maitland (1850-1906) commented on the common law's at-
tempt to control discretion: “Now-a-days all is regulated by general [

:g:ir PLUCANETT, supra note 24, at 410. ‘J
. Counp, J. FriznenTHAL & A. Mium, note 5 ; C. R
mmsz,nusst.mmmmmgy’:mﬁm'gm
&P.. nD, ThHe HisTony or Exciisx Law 564-67 (2d ed, reimued 1968). ‘
.iz.;.g.,c.n}mn,upumn.uzu ' |
. Counp, J. Faupavtias, & A. M s note 5, it 338.39; F.
Mmmnpmmﬂ.umm;s.unmupﬁmu. st 254'7-sz;c.m.
:;'a, m:::,‘:dzoz;tlz; Bommh ths-Administyation of Justice Dur-
pt ity b SgLzcT umAmw.!\unmmnHmv |J
4 For an of the relatioaship of writs and common: law' pleading 1o the |
development of the profession, sea S. Misos, suprs h
PLUCENETT, suprs note 24, st 216-17. b IpTa Rote SRS i|
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ales with a wide discretion left in the Court. In the Middle Ages dis-
"etion is entirely excluded; all is to be fixed by iron rules.”%

B. Equity Procaduse

By the early sixteenth century it was apparent that the common
W system was accompanied by a substantially different one called eq-
ity. Equity was adminitered by the Chancellor, as distinguished from
ie three central common law courts with their common law judges.*®
he contemporary English historian, Milsom, explainas that one cannot
nd the precise beginning of the Equity Court, for, in a sense, it had
sen there all along.‘® As previowsly noted, although the writs had
arled as individualized commands from the Chancellor, by the four-
enth century several of the writs had become routinized.“ Grievants,
wever, continued to petition the Chancellor for assistance in unusual
rcumstances, such as where the petitioner was aged or ill, or his ad-
reary particularly influental,®® Whereas the writ and single issue
mmon law system forced disputes into narrow cubbyholes, these peti-
s to the Chancellor tended to t2ll more of the story behind a dis-
ite. Bills in equity were written to persusde the Chancellor to relieve

¢ petitioner from an alleged injustice that would reault from rigorous |

iplication of the common law.** The bill in equity became the proce-
wal vehicle for the exceptional case, The main staples of Chancery
risdiction became the broader and decper reality behind appearances,
id the subtleties forbidden by the formalized writ, such as fraud, mis-
ke, and fiduciary relationshipe.*!

The Bquity Court became known as the Court of Conscience,
ke ecclesiastical courts, it operated directly on the defendant’s con-

P, MAITLAND, nots 29, at 298,
@ Argund 1523, St.' Germala explored the of equity w
! comumon law system In Between & Doctor of Divinlty and a Student of

Law, For a discusslon of this work and its impact, sce S. MiLsost, suprs
2 24, st 79-83; T. PLICKNETT, 8 nole 24, aL 279-80.
 Sev 8, Mnsow, supra ncte 24, at 74-87,
4 See supre notes 23-27 and accompanying text.
® Ses F. MATILAND, supra note 29, at 4-5; 3. Mmsom, supra note 24, st 74-75,

4 Sse F. MAITLAND, supra oote 29, at 4-5; 8. MiLsos, supre note 24, at 74-79;
PLUCRNETT, sufre note 24, st 688-89,
® oo . MarTLAND, mm 29, at 7.8. Maitland {llustrates equity jurlsdice
thyme": ¥

» with “an old three in court of 'Fraud, accl-
mMMdW’"ﬂntd&ﬂmehﬂmmM

7. On the:
W17 (1 On the Greek notion of
ce, or ” G.

1987)

science.*® This had far-reaching repercussions. In a common law suit,
the sclf-interest of the parties was thought too great to permit them to
testify.® The Chancellor, however, compelled the defendant personally
to come before him to answer under vath each sentence of the peti-
tioner's bill, There were also questions attached, This was a precussor
ta modern pretrial discovery.*® Equity did not take testimony in open
oourt, but relied on documents, such as the defendant’s answers to
questions,**

As the defendant was before the Chancellor to have his conscience
scarched, the Chancellor could order him personally to perform or not
perform a specific act.®® Such authority was necessary to enforce a
trust, If the defendant was found to be holding land in trust for an-
other, he could be compelled 1o give the use and profit of the property
to the beneficiary.®® The ability to fashion specific relief, bath to undo
past wrongs and to regulate future conduct, also distinguished equity
from the law courts, which in most instances awarded only money

]
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The Chancellors were usually bishops, and %0 the term “con-
science” again became assoclated with equity.*® Notwithstanding the
writs and the common law that developed around the writs; the Chan-
cellor was expected to consider all of the circumstances and interests of
all affected parties. He consequently was also to consider the larger
moral issues and questions of faimess.* The equity system did not re-
volve around the search for a single issue. Multiple parties could, and
often had ta, be joined.*” There was now a considerably larger litiga-

® Set 5 W, Hoveworti, A Husmonv or the Commion Law 216 (2od ed,
1937); 8. Mursowm, suprs noie 24, at 81-82,

# Ses T. PLocNETT, supra note 24, at 689,

% See P. Jauns, Jn. & G. Hazamp, Jr.,, Ctvir, Proczoure 171-72 (2d ed.
1977) [hereluafier F. Jasxs & G. Hazanp (24)].

8 See id.; C. RxupAR, supra note 32, st 298; Bowen, suprs note 39, st 52425,

10 Ss¢ S. Musou, supra note 24, st 81-82; T, PLUCKNETT, supra nole 24, at
689, m:ymud 10 use “he” for ::rmdunu beeause d }hh pu-lod& aml-l
were treated a3 tnmnrm o les to & suit, Sev F. Jamus AZs
AmD {2d), ‘4 note 50, at 415, par

 See C. Rusan, swprs note 32, at 296,

* See L. Frizowan, A HisTorY oF AMERICAN Law 22 (1973); F. Marreasm,

at 517-18.

note 29, at 254-67; S, Mnusow, ruprs note 24, at 81-82; Bowen, supra note 39,
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tion package. This lesa individualized justice demanded and resulted in
more discretionary power lodged in a single Chancellor, who re-
solved—aften in a most leisurely manner—issues both of law and
{act.?® The lay jury was normally excluded.” i

By the sixteenth century, the development of common law Jul:ig-
prudence thus reflected a very different legal consciousness from equity.
Common law was the more confining, rigid, and predictable system;
equity was more flexible, discretionary, and individualized. Just as the
common Jaw procedural rules and the growth of common law rights
were related, 50 too were the wide-open equity procedures related to
the scope of the Chancellor’s discretion and his ability to create new
legal principles. In equity, the Chancellor was required to look at more
partics, lssues, documents, and potential remedies, but he was less
bound by precedent and was permitted to determine both questions of
facts and 1aw.*® The equity approach distinctly differed from the writ-
dominated system. Judges were given more power by being released
from confinement to a single writ, a single form of action, and a single
issue, nor by being as bound by precedent; and they did not share
power with lay juries.**

In assessing the placs of equity practice in the overall legal system,
it is critical to realize the extent to which the common law system oper-
ated as 8 brake. One could not turn to equity if there was an adequate
remedy at law.** Equity grew interstitially, to fill in the gaps of sub-
mndvemnmlaw(mdluthnbnnmofhwnhdngmm).md
to provide a broader array of remedies—specific performance, injunc-

Imicremed In the result must be parties to the sult.™).

-suaummu.umvnmwmbmm
spplying rules; rather It ls waing its discretion w0 disturb. their effect,”),

The of equitable proosedings was notorious. This sspeca of equitsble pro-
e e e S T T
o ki Soe I W. HbLsavoum, A Hisromy or Law 37374 (3rd ed.
1944).

z's:a%com.mmw.gzl.ms
sase 32, s 278,

“anlumd dlﬁum:xpududhwmdqdw.ml.m»
upra nots 34, st 21-23; F, Jasies & G. Hazano (3rd), suprs note 31, st 11-14;

8. ng-mn.u'lua.
% 99 R, Hucitss, Hawowoon or Junamcron anp Procxouns ™ Unmmen
S’l‘h‘l:l aou-np 418-20 (2d od. 1913).29 1815
. MAITRAND, supra note 29, st .
“g:mdm,am m&awmammmumm
cowsnon law courts. Sse F. & G. Hazano (3d), wpra note 31, s 16; T.
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The disparities between law and equity were not always stark.
Not all common law decarations were incisive, and common law
pleading did not always isolate tidy issues; sometimes there was joinder
of partiea or issues. Conversely, equity often develaped its awn formal
rules of both substance and process.®® It is true, however, that when
looked at as a whole, the common law writ/single issue system took
seriously the importance of defining the case;, integrating forms of ac-
tion with procedure and remedy; confining the size of disputes; and
articulating the legal and factual issues. In short, 2 goal of the common
law was predictability by identilying fact patterns that would have
clearly articulated consequences.

This Artde will explore flaws in equity and law when we ex-
amine the evolution of procedure in Americal It is important to note
here, however, that from the beginning, equity’s expansiveness led to
larger cases—and, consequently, more parties, issues, and documents,
mare costs, and longer delays—than were customary with common law
practice.*® This is not to minimize the problems associated with com-
mon Jaw practice, or the need for a more flexible counterpart to the
common law. The point is that a less structured multiparty, multi-issue
practice has always had significant burdens,*’!

PLUCKNETT, supra note 24, at 689.

% For examples of indev of perties and forms
law, see F. Amto.m ).:upmng:so.msz-u.
the discretion inherent In

%
E

a8
3
5
2
g

weriting of realiss all and dis.
mmuluum ) 8.4 the wﬂon “Rud " “F, " and
Prediction of Decisions™ in W. Rumstre, Asamioan Leoan Reavsus

t 1,

s, REFORM AND THR JuDtciAL Procuss 48-182 (1968) (examining the
movement’s revolt against i ). See infra note 131 (on haw
peactice became complicated). !

® See, 2.0, | W. HoLDawoRTH, supre note 58, a1 425-28; C. Reamam,
note 32, m 298-203; R, Warxem avp' M, Warxer, Tz EvaLmy LagaL S
{3rd ed. 1972); Bowen, supra note 39, al 52427, One commeniator has
some of the problem in equity

no doubt, was due to a defect which equity never cured—the theory

wat 8 one-man oourt, which son came to mesn that a single
Chancellor was unable 10 keep up with the business of the court. Nat until
1912 do we {ind the appointment of a Vice-Chanceilor.

T. PLUCKNETT, pote 24, st 689 (footnote omiited). For complaints about equity J
in America, see infra notes 90106 and accompanying sex.

# Equity also became associated with and nondemocratie y
because of its Inherent discretion, dw .mmmmﬂmﬂ’[
and the law courts. Jer P, Jasus & G. Hazasp (3d), supra note 31, st 1416, Sis |

Dawwn, Cole and Ellesmeve Disinterred; Tha Attack en the Chancary in|

E
i

grarsily
1616, 36 lnv. L. Rav. 127 (104t the berw: couris
LL. { )tﬁwﬁw power siruggle berween the n!||

common faw and equity in the 17

)
il

50



UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 135:909

C. The Equity-Dominated Federal Rules of Civil Procsdurs

In the twentieth century, Federal Rules proponents emphasized
that they were not suggesting new procedures. They rather insisted that
they were just combining the best and most enlightened rules adopted
elsewhere.®® For the most part the proponents were right, but thelr ar-
gument ignores the implications of their choices regarding what the
“best” rules were. The underlying philosophy of, and procedural
choices embodied in, the Federal Rules were almost universally drawn
from equity rather than common law.® The expansive and flexible as-
pects of equity are all implicit in the Federal Rules. Before the Rules,
equity procedure and jurisprudence historically had applied to only a
small percentage of the totality of litigation.™ Thus the drafters made
an enormous change: in effect the tail of historic adjudication was now
wagging the dog. Moreover, the Federal Rules went beyond equity’s
flexibility and permissiveness in pleading, joinder, and discovery.”™

AmociaTioN, Frommar Ruies or Civil Procz-
of the Institute on \he Federal Rules of

pdod se Hearings on the Rulss of Civil Prace-
dure for the Disivict Ceuris of the Unil Smm&fmﬂtﬂmm;
on the J 7%th Coog,, 3d Sess. 4 {1939) | ter 1938 House Hearings)
(wssement of Homer U.8, Attorncy General); Auzmican Ban Amocia-
TION, suprs, at 28, 32 (satement of B. Tolmen, member of the drafting com-
ﬂ:nu):id. at 45, 51, 34-55, 57, 59, 66 (wasement of Charles B, Clark, Dean of Yale

= Ses 1938 Houss Heavings, supra nole 68, st 73 (nsiemem of Edgar B. Tdl-
P. Qanzmeoron & B. Basococx, Civn, Proceoung 19, 20 (24 od. 1977); 4 C,
Waiour & A. MLLEs, ;gne note 1, § 1008; Clark & Moose, A New Federal Civil

Precadure It The' “YAI.I' L.J. 387, 434-33 (1935) [hereinafier Clark &
oore I}; Holtaof, and Sowrces of the Federal Rules of Civil Procedurs, 30

V.Y.U, L. Rav, 1057, 1058 (1958).
™ Ssy Ameid, A Histerical Inio ths: te Trial By Jury in Complex

Zivil Litigasion, 128 U. Pa. L. Rxv, 529, 832-38 (1982).

B
b4

overye-
ation or )

sppors or defesen: of the caus™) R. Crv. P. 26(bX1)
laverning Discovery: Discovery Scope and Limits in Oeneral
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The purpose of this Article is not to show the derivation of each
Federal Rule. The drafiers of the Rules, treatises, and articles have
already done this.™ This Article, hawever, will establish how different
people and various historical currents ultimately joined together in a
historic surge in the direction of an equity mentality. The result is
played out in the Federal Rules in a number of different but interre-
lated ways: ease of pleading™ broad joinder;* expansive discovery;”
greater judicial power and discretion;™ flexible remedies;™ latitude for

" They show the extensive borrowing from equity, particularly from the Federal
Equity Rules of 1912, supre note 71, Ses, ¢.g., Anvnguv Couun'yrn on Rures or
Cwvi. Procepure, Novxs 1o Tie RuLes or CiviL Procepuat ron T Distmict
Counts or THe Untred STATES app. at 83, 84 wsbla 1 (March 1938) (showing “Eq-
mulu’wc‘wlv\&da rdmva& ;‘m made in the noles to the Federal Rules of Civil

ure”); RIGHT & A. MILLER, supra note | (providing a rule by rule discus.
sion); Holuzoll, sugra note 69, at 1038, pre ( u

* Ste, 2., Fen. R. Cv. P. 2 (One Form of Action), 8(x), (¢), (¢) (General Rules
of Pleading: Claims for Rellef, Affirmative Defenses, Pleading to be Concise
rect; Comsistency), 11 (Signing of Pleadingy, Motions, and Other Pp
(Amended and Supplementsl ). For a comparison to pro-
cedure, tee infra text accompan: notes 93-97, 14349, For a criticiam of the lenlency

in plesding, see McCaskill, TA¢ Alodern Pleading: A Outside
the SA'-J;':. 38 ABA. J. 123, 12425 (m‘z‘m« u%mm of

¥ Su, ¢.., Feo. R. Civ, P. 13 (Counterclalm and Cross-Claim), 14 (Third-
Party Practice), 15 (Amended and Supplemental Pleadings), 18 (Joinder of Claima and
Remedien), 19 (Joinder of Persons Needed for Jum Adjudication), 20 (Permissive Joia-
it Puuu))' ﬁ%mml.‘.’i,‘f’r.".. o e o §
see uﬁ; text accompanying notes 150-51. h For comparaiiay s providens

*® Sa¢ Fap, R. Cyv. P. 26-37 (Deponitions and Discovery). For contenporary dis-

probilems, 7. F

covery m:e‘;:zo.p;;m or comparative code provisions, see infre text

™ One lawyer complaing: “It has become Increasingly clear that If
ﬂndhhu.lhmhnfededhd;emwhmwhowillordnﬂymﬂy uf:&::
Lat's Kill All the Lawyers, WAuTNGTONIAN, Mar. 1981, at §7. For comments on the
enlarged, amorphous, 20d muld-lssucd nature of lawsults and the vast amount of law
available 10 lawyers and judges, see discussions in THe Pousp suprs
nota 6. Examples of Federal Rules of Civil Procedure that lend themaelves 10, or specil-
Ically provide for, discretion Include: 1, 8(a), (e), 11, 12(e), 13, 14, 15, 18,
‘%}. 20, 23, 25(b 1), (c), (d)n 35(a), 31(‘)«)0 (b)(z)o ”(b)l # (.’(2)0 ‘2(!), (b), 49,
50(a), (B), 53(b), 54(b), S4{c), 55(c), 56(c), 5Ha)1), 50(bK1), COBNG), 61, 62(b),
65(c). I have used current n but for the most pant, they sre identical or similar
10 the 1938 rules. The case law rarely has provided more prediciability or beiter de-
fined standsrds than the rules, s s demonstrated by lucking up the aforementioned
DR e oy Bl G b 5 & Wit

s e 1, these treatises 2 of
dfdnlhﬂﬂqmydhuwnhm“umﬂymﬂemmw tyet:l:
the vague snmmmmmmgamm‘".
FUpra note 20, a2 1292.96) Onkes, A Plague of Luwyers?™:

and the Public Interest, 2 V. L. Rav. 7, :’26-'15 (1977). o Lo
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1987} HOW EQUITY CONQUERED COMMON LAW

ther a combined common law and equity system or the nineteenth cen-
tury procedural code system.*® The norms and attitudes borrowed from
equity define our current legal landscape: expansion of legal theories,
law suits, and, consequently, liigation departments; enormous litigation
costs; enlarged judiclal discretion; and decreaged jury power.

Before discussing how the shift to an equity-type jurisprudence
came about, it is important to issue four warnings. First, I am not ar-
guing that before the Federal Rules there had been no movement to-
ward equity. To the contrary, the Field Code of 1848 took some steps
in that direction, and there were subsequent experiments in liberalized
pleading, joinder and discovery.** What I am saying is that the Federal
Rules were revolutionary in their approach and impact because they
borrowed 50 much from equity and rejected 80 many of the restraining
and narrowing features of historic common law procedure. It was the
synergistic effect of consistently and repeatedly choosing the most wide-
open solutions that was so critical for the evolution 1o what exists
today.

Second, I am not saying that the Federal' Rules are solely respon-
sible for shaping the contours of madern clvil litigation. Factors such as
dtizen awareness of rights, size and scope of t, and individ-
ual and societal expectations for the good and protected life should also
be considered.®® Causes and effects here, as with other historical ques-
tions, are virtually impossible to/ disentangle. So {ar as | can determine,
the Federal Rules and the Enabling Act are simultancously an effect,
cause, reflection, and symbol of our legal system, which is in turn an
effect, cause, reflection, and symbol of the country’s social-cconomic.
political structure. It cannot be denied, however, that the Federal Rules
facilitated other factors that pushed in the same expansive, unbounded
direction.® !

Third, to criticize a system in which equity procedure has swal-
lowed the law is not to critidze historic equity or those attributes of

modern practice that utilize equity procedure. This is not an attack on

those aspects of Brown v. Board of Education® or other structural
casen that attempt to re-Interpret conatitutional rights in light of experi-
ence and evolving norms of what is humanitarian, 1 do criticize, how-
ever, the availability of equity practice for all cases, the failure to inte-
grate substance and process, and the failure to define, categorize, and
make rules after new rights are created. In other words, I question the
view of equity as the dominant or sole mode instead of as 8 companion
to a more defined system.

Fourth, I am not suggesting that we should retumn to common law
pleading or to the Field Code. Nonetheless, there are aspects of com-
mon law thought, pre-Federal Rules procedure, and legal formalism
that may continue to make sense and should inform cur dehate about
appropriate American dvil procedure.®®
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TRADITIONAL EQUITY AND CONTEMPORARY
PROCEDURE
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. Lo
Thomas O. Main s

lll. THE PROCEDURAL MERGER OF LAW AND EQUITY

Beginning in the middle of the nineteenth century. a reform effort to
simplify legal procedure originated in the State of New York.™ The

reformers were frustrated with the practical and theoretical complexities
of parallel systems of law and equity.*™ Enticed by the rhetoric of
uniformity ™" these reformers sought to unify law and equity into a single
system of codes.”™ Such codes offered a simple set of uniform rules
better suited for the practical task of procedure to efficiently process the
more important issues of substantive law.*'” One commentator described
the technicalities of common law pleading as “needless distinctions.
scholastic subtleties and dead forms which have disfigured and
encumbered our jurisprudence.™"* The reform effort was successful. as
Section 62 of the new New York Code of Civil Procedure declared for
New York state courts:

The distinction between actions at law and suits in equity. and the
forms of all such actions and suits heretofore existing. are
abolished: and there shall be in this state. hereafter. but one form of
action. for the enforcement or protection of private rights and the
redress or prevention of private wrongs. which shall be
denominated a civil action.>"”

The Field Code abolished the common law forms and merged law and
equity in a greatly simplified procedure.”™ Code reformers took great
pains to emphasize that the new codes reorganized only the procedure of
law and equity.™' Accepting Blackstone's view that substance and
procedure were conceptually distinct.™ the Field Code took the
additional step of recognizing the divisibility in fact of substance and
procedure: “The legislative mandate of the Commissioners was reform in

procedure—not alteration of the substantive rules of equity or the
common law.™

The merged procedure of the codes borrowed heavily from equity
practice.”™ Much like the old bills in equity. the Field Code provided that
the pleadings should state the facts:™ thus the codes. like equity, de-
emphasized the importance of framing an issue.™ The Code adopted for
all actions numerous equity practices and processes. including latitude in
the joinder of claims and parties.™" Further. echoing King James 1's
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resolution of the dispute between Bacon and Coke three centuries
prior.=* any conflict between the substantive doctrines of law and equity
was to be resolved in favor of equity ™

The innovative codes proved popular elsewhere and were adopted in
most states. The system inaugurated by the New York Code of 1848 was
adopted promptly by Missouri and Massachusetts in 1849 and 1850.
respectively.” In 1831, California adopted a version of the Field Code.
and prior to the outbreak of the Civil War, lowa. Minnesota. Indjana.
Ohio. the Washington Territory. Nebraska. Wisconsin and Kansas
likewise enacted similar procedural codes.”™™ Within twenty-five vears.
procedural codes had been adopted in a majority of the states and
territories.™ Additionally. the Field Code had at least some influence in
all states. as all states departed somewhat from the common law system
of pleading in response to the proliferation of the codes.™ For example.
some of the states that did not model the codes nevertheless modified

their pleading rules by statutes. allowing the assertion of equitable
defenses in actions at law *"

Nevertheless, the reform effort that was remarkably successful in the
state courts initially drew only skepticism from the federal courts.
Although law and equity were administered on different “sides™ of the

same federal courts.”™ a commitment to the formal separation of law and
equity was venerated and. arguably. constitutionally grounded. Justice
Grier emphasized the significance of the separation in an 1858 opinion of
the Court:

This [dual] system. matured by the wisdom of ages. founded upon
principles of truth and sound reason. has been ruthlessly abolished
in many of our States. who have rashly substituted in its place the
suggestions of sociologists. wha invest new codes and systems of
pleading to order. But this attempt to abolish all species. and
establish a single genus. is found to be beyond the power of
legislative omnipotence. They cannot compel the human mind not
to distinguish between things that differ. The distinction between
the different forms of actions for different wrongs. requiring
different remedies. lies in the nature of things: it is absolutely
inseparable from the correct administration of justice in common
law courts.”™

Bolstered by constitutional references to systems of law and of equity "
commentators long sustained the argument that “the Federal courts
cannot adopt the blended system. nor can Congress change the present
Federal system, because it is fixed by the Constitution of the United
States."™

However. the resolve for separate systems weakened as popular
confusion and dissent mushroomed. A primany source of the confusion
and dissent was federal procedure. which. both prior and subsequent to
state adoption of the procedural codes, followed state procedure in law
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cases and a uniform federal procedure in equity cases.”™ Thus, there was
a uniform simplified procedure in equity for the federal courts
throughout the country. Yet in law cases the various federal courts were
applying the procedure of the corresponding state court.

Federal equity practice was a model of simplicity and uniformity.
Somewhat paradoxically, federal procedure in equity cases was actually
a product of a certain hostility toward equity among the early colonists.**
Conformity to state practice seems to have been demanded. but it became
necessary to follow the English equity procedure because a number of
the states adopted no equity procedure to which conformity could be
had®! The first set of Federal Equity Rules. promulgated by the
Supreme Court in 1822, contained thirty-three very concise rules of
practice and procedure.* A few of the rules were mandatory,™ but most
generously accorded federal judges with broad discretionary authority.*"
Moreover. after the extension of the doctrine of Swifr v. Tyson™ to
equity cases in 1851, the federal courts enunciated their own views of the
principles of equity jurisprudence. without restriction by the decisions of
state courts.™ The Federal Equity Rules proved quite durable and were

substantially revised only twice in the succeeding century—in 1842 and
in 1912.*" The lanter revision was a comprehensive reform that modeled
many of the provisions of the Field Code. especially those dealing with
the joinder of parties.*"*

Meanwhile. the procedure in law cases was controlled by
congressional legislation requiring the federal courts to follow state
procedure “as near as may be.”*" The Conformity Act was unpopular
and true conformity seemed largely unobtainable.”® Noting the success
of equity procedure.”' the American Bar Association blamed legislative
control of federal practice for the problem and proposed that the power to
promulgate federal rules of procedure for law cases be turned over to the
United States Supreme Court.”™ After years of debate and struggle.™
Congress passed a bill providing:

[T]hat the Supreme Court of the United States shal| have the power
to prescribe. by general rules, for the district courts of the United
States and for the courts of the District of Columbia. the forms of

process, writs. pleadings. and motions. and the practice and
procedure in civil actions at law .

The legislation further provided that “[t]he court may at any time unite
the general rules prescribed by it for cases in equity with more in actions
at law as to secure one form of civil action and procedure for
both ... .™** However, the Court did not rush to the task; an advisory
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committee was appointed the following year.™® Two years thereafier, a
set of uniform rules was promulgated. eliminating the distinction
between procedures for cases in equity and in law.® ~Under the new
rules the hideous Conformity Act [wa]s relegated to the limbo of “old
unhappy. far off things."** In his address to the American Law [nstitute
Chief Justice Hughes stated the objective of the new rules:

It is manifest that the goal we seek is a simplified practice which
will strip procedure of unnecessary forms. technicalities and
distinctions and permit the advance of causes to the decision of
their merits with a minimum of procedural encumbrances, It is also
apparent that in seeking that end we should not be fettered by being
compelled to maintain the historic separation of the procedural
systems of law and equity **

Carrying the torch lit by Blackstone 150 years earlier. the reformers
argued that procedure had a tendency to be obtrusive. and that it should
be restricted to its proper and subordinate role.® The Chief Justice
transmitted the Rules to Congress over the dissent of Justice Brandeis.

and in 1938 the new uniform Federal Rules of Civil Procedure went into
effect.™

The philosophy and procedures of equity heavily influenced the tenor
of the new Federal Rules™ One general and generous sentence

applicable to all types of cases established a fluid standard of pleading.®’
Parties could plead alternative theories. Plaintiffs were able to pursue
novel theories of relief,™ Related and unrelated claims could be joined
in a single action.™ Judges could hear the counterclaims and cross-
claims of parties already joined in the filed action.® As in equity. there
were numerous specialized devices through which Jjudges could allow the
lawsuit to expand further in order to develop a more efficient litigation
unit—e.g.. impleaders.™ interpleaders,** interventions.™ and class

actions.”"! Complementing the new pleading regime were new liberal
rules of discovery.*™ and judges were vested with the authority to
“manage™ the case through pretrial conferences™ and special masters.*™

The Federal Rules reflected a philosophy that the discretion of
individual judges. rather than mandatory and prohibitory rules of

procedure. could manage the scope and breadth and complexity of
federal lawsuits better than rigid rules.™ Indeed. Rule | articulated this
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very purpose: "[The Federal Rules) shall be construed and administered
to secure the just. speedy. and inexpensive determination of eveny
action.””™ Commenting generally on the philosophy and durabiliny of
discretionary rules. Professor Carrington mellifluously recites: ~Tight
will tear, Wide will wear,™"

Like the Field Code. the reforms were directed exclusively ta the
procedural problem: the 1934 enabling legislation provided that “said
rules shall neither abridge. enlarge nor modify the substantive rights of
any litigant.™™ The Supreme Court later confirmed that ~[t]he Rules
have not abrogated the distinction between equitable and legal remedies.
Only the procedural distinctions have been abolished.™™" The
fundamental substantive characteristics that distinguished the regimes of
law and equity remained intact.™ Again. in the event of any substantive
conflict between law and equity. the latter was to prevail ™'

Many states. in turn. modeled the federal rules for their state court
procedures. In 1960. in the first comprehensive survey of state adoption
of the Federal Rules. Professor Charles Alan Wright concluded that. after
twenty years of operating under the Federal Rules. state procedural
systems were approximately evenly divided among procedural svstems
modeled on the Federal Rules. the common law and the Field Code.’™
Decades later. Professor John Oakley detailed “the pervasive influence of
the Federal Rules on at least some part of every state’s civil
procedure.™"

57



The Supreme Court’s Regulation
of Civil Procedure: Lessons From
Administrative Law

Lumen N.Muligan Y LA L. Pev vy €9 Czor)

Glen Staszewski

i The rulemaking era began when Congress empo-
wered the Court to promulgate the Rules of Civil Procedure in 1934 with the
passage of the Rules Enabling Act.*’ Although the 1934 Act did not specify
the use of committees, in 1935 the Court appointed a fourteen-person Advisory
Committee—which did not adhere to the notice-and-comment procedures cur-
rently required of the Advisory Committee™-—to do the research and drafting
work for the creation of the original Federal Rules of Civil Provedure.”” Under
this first incamation of the rulemaking process, the Court directly reviewed the
work of the Advisory Committee and, if satisfied, reported the promulgated Rules
to Congress,” which could overrule any of the rules by exerdising the legishidve veto
built into the 1934 Act during the specified “report-and-wait period.™” Although
the Court often deferred to the Advisory Committee's proposals during this early
periad,* it did on occasion exercise its authority to revise Advisory Commitree
proposals prior to submission to Congress.* At least once, the Courr exercised
its rulemaking authority directly in amending a Rule of Criminal Procedure,
bypassing the Advisory Commirtee entirely.™

The rulemaking process become more reticulared in 1938 when Congress
created the Judicial Conference of the United States, which took over the direct
supenvision of the Advisory Committee from the Court.”  This new stucture
resulted in decreased inpur into the rulemaking process by the Justices.™ Indeed,
during this period, the Court unfailingly promulgated Rules cecommended to ic by
the Judicial Conference, leading Justices and commentators o describe the Court’
role in rulemaking as one of being 2 *'mere conduit’ for the work of others.™

By the lare 1970s, observers of the rulemaking process, induding Chief Justce
Burger,™ leveled changes ar every step in the process. They argued that Congress's
review of the Rules was flawed.™ They simiburly argued thar the Court was not

an appropriate entity to promulgate Rules.™ Commentarors chastised the com-
mittee structure as acting beyond the bounds of the Rules Enabling Act™ and
for being unrepresentative and closed to public inpur.™ The judiciary sought tu
corvect many of these faults without new legislation by commissioning a Federd
Judicial Center study, which, upon completion, suggested several amendments to
the rulemaking process.”

These changes, however, did not satisfy Congress, which passed significant
rulenuiking reforms in 1988 While retaining the Judicial Conference’s role in
the rulemaking process, the 1988 Act codified the role of the rulemaking com-
mittees for the first time. It mandated the existence of the Standing Commitree
on Rules of Practice and Procedure, which the Judicial Conference had previvush
established at its discretion, and charged the Sranding Commitree with reviewing
the propusals of ather duly appointed committees and making recommendations
to the Judidial Conference.” The 1988 Act also formalized the Judical Conference's
practice of deploying area-specific advisory committees.” Hence, the Court can
only prumulgate Rules that have been vemed by the area-specific advisory com-
mitrees, the Standing Committee, and the Judicial Conference. ’

The 1988 Act also increased represenmation and public participation in the
rulemaking process. The Act mandates that the various advisory commitrees
include practitioners, trial judges, and appellate judges.” Congress also mandated
greater mansparency and public input. The Act thus requires the Judidial Conference
to publish its procedures for amendment and adoption of rules* It further re-
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quires that the Advisory and Standing Committees conduct open and publicly
noticed meetings, record the minutes, and make those minutes publicly availa-
ble.”” Additionally, the 1988 Act codified the longstanding practice of the Ad-
visory Committee to attach official drafters’ notes to Rule proposals.** Finally,
the 1988 Act increased the length of the report-and-wait period to Congress. The
period now stands at a minimum of seven months.**

Thus, the current rulemaking process comprises seven steps.®*  First, the
Administrative Office of the United States Courts collects recommendations for
new Rules or amendments from the public, practitioners, and judges.*” These
suggestions are forwarded to the appropriate Advisory Committee’s reporter™ (a
law professor assigned to each advisory committee to set the agenda and do the
initial drafting of rule revisions and explanatory notes™), who makes an initial
recommendation for action to the Advisory Committee. Second, to go forward
with a Rules revision, the Advisory Commirtee must submit the proposed revi-
sion and explanatory note, and any dissenting views, to the Standing Committee
in order to obtain permission to advance to the publication and comment period.”
Third, the Advisory Committee publishes the proposed revision widely, receives
public comment, and holds public hearings.™ At the conclusion of the notice-
and-comment period, the Advisory Committee’s reporter summarizes the results
of the public input and presents them to the Advisory Committee.” If the Ad-
visory Committee finds that no substantial changes to the revision are called for,
it transmits the revision and accompanying notes and reports to the Standing
Commitiee.™ If the Advisory Committee makes substantial changes to the
proposed revision, it must go through another public notice-and-comment period.™
Fourth, the Standing Committee reviews the proposed revision.” If it makes sub-
stantial changes to the proposed revision, the Standing Commitree returns the
proposed revision to the Advisory Committee.™ If the Standing Committee
does not muke substantial changes, it sends the proposed revision to the Judidial
Conference.” Fifth, the Judicial Conference considers proposed revisions each
September, sending approved revisions to the Court or rejected proposals back
to the Standing Committee.™ Sixth, the Court takes the proposed revisions under
advisement from September to May 1 of the following year, at which time it must
transmit to Congress those Rules it seeks to promulgate® Seventh, under the
current law, Congress’s report-and-wait period runs another seven months from
May 1 to December 1, at which time unaltered revisions to the Rules become lw.
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